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Bis 18 & case zibudy of the attempts of ordinsyry Laxgeyers,

of contemporary sigulilficance (o the Supreme Court, seeiling an inter-
pretation ef the Constitutlon which favers thelr particular interests.,
Seldom, however, do iadividusls heve occasion to guestion the
ad judicatory powers of the Court itself~-z2 debate of the sevaration
of powers doctrine ol than the Constitution itself,

The struggle for stending to secure Jjudiclal review of the
Elementary and Secondary Bducaticn Act of 1965 begins in Chapter 1
with its ensctment and the Tutile attempt of Senator Sam J. Ervin

to add an smendment graznting taxpayers ztanding to sue to test its

&

Y

constitutionality., Ch

‘-‘\1

.3
A

Z tlines the judiclisl precedents fsy

-~

allowing tezpayer suits In federal courits. Senator Irvin in Chapter 3
helds hearings on independent judlicizl review legislation at which
representatives from the executive branch voice their opposition,

House Committee’s fallure to schedule hearings on his bill forces

2

Senator Lrvin in an abortive effort

c‘i‘
«Q

attach the judlelisal review
provision 28 a rider to & House~passed bill in Chapter 4, Finally,
the Supreme Ceurt in Chapter §5 corrects an anonaleus situation and
grants to terxpayers staending in the federal courts to challenge a
lew "respecting an establishment of religion.”

Beneath the surfece throughout this noble and dramatic effort
crealk the joints of America's great coustitutional structure--its

system of three co-eguel branches of government,

111inols Weslevan niv.
Hloomington. Liil.  GLYVGL
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CHAPTER 1

THE LENACTMENT OF ESEA--
A BREACH IN THEE WALL OI" SEPARATION

PETWEEN CHURCH AND STATE?

The ceontroversy over the ceonstitutionaliity of federal ald
to parochial schools relates to the First Amendment, which states:
"Congress shall make no law respecting en establishment of religion,
or prohibiting the {ree exercise therecf..."! BScholars of consti~
tutional law have long disputed the extent tc which the authors
of thils amendment intended to guarantee freedom both @f private
worshimp and from a state-endowed religion and how they envisloned
the relationship between these two sections of the amendment.?
Sanction for the existence of parochial schools restg in the freedom
of religion clause; debate over federal ald to the schools revolves
around the "establishment™ clause, This church-state issue had
been one of the ma jor causes of the failure of Congress to enact
education bills in recent years,3

Congress and Fresident Johnson in 1965 broke throusgh the impasse
that had long stymied legislation te provide federal aid to elemen-
tary and secondary‘schoolsa The Elementary and Secondary Fducatlion
Aet that resulted authorized the first general school 2id in the
nation's hilstory., The Precsident's victory was made possible after
he abandoned traditional proposals--across~-the-board aid for scheool
construction and teachers'® salaries for all of the publice schoel
systens~~in favor of more specialized types of 21id for districts
with a numbser of children from low~income families. In an effort
to avold copposgition by either advocates or opponents of federal aid

Iy
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to pavochial schools, Prestident Johozon asousint %o ofl'er noroublle
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schools some »narticivnetion in his pronosed nrogrma, justified inm

o
W

s
oy 3

terms ©

3

tying ~id to eduvcaiion ints Lohe brond pockan

to wage the war on vpoverty: by ubilizivz the concept »L "impzoihed

Cm

reag’l aid, whieh had proved novpular in songress i1n the pasty

s A

by offering indirect aild to narochial students, rather taan Lo

i

J_

their schoolsg.. Specirvically, tares titles of the Administrecicrn's
elemonbtary snd secondary education blll included prov;sions fore
nasistance to students of nonpublic schools.”

Title I auvhorized a program desipgned to encouraze and Sﬁ?“,ft
tﬁe esﬁab1ishment, exnranglon, oand insrovement of specl ﬂl apﬁmrﬂho;
including where :ecesaary the construction of school facilities,
tovﬁeet the mneesds of’ 4&CT”10W“717 denrived children of low-incoma.
fémilies. Munds made aveilable under Title I could be used f 2

.

varlety of purcoses, 211 intended to meet the educasloasl needs

of studemts in school districts with nigh concrntfations of disgivrym
taged oh\lgveq. 3uch progrimg could include, |
radio end televisiow broadcasts, remedlal educanion, pré—sdh031 Q?f
éfte -school programs, hiring of additional instructioﬁal pe;éonm@l,

acquisition of equivwent and other projects udgsd rec:issary by

loecal school boerds,. and aprroved by the states, for inproving tne

cedueablon of disadventnged cnildren. The Bill left up to the

the extent of the aid to be provided vrivete sc

»fu T”“UW“-WDHQ‘SEQ by the U. 3, Commlgnilorer ol &
hergehool Alsteictg vere requ red to crovide sole sex vlpnnwwcﬂﬁi she
. . gl g
Fghared time"? ¢logncs or educati Lonal broadeasts~~that wo 11d,ba_'

leao to ehildran in neivete as well 28 oublie schools.,
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of aciool children linr: rogourees and other prinbed imstrucihoonal

matereals, wuncluding texthooks. It orovided thst bocks and materials
could be Turiished "IJor tue use ol children and tecchers in publi

and nonprofit privst

in each svate.
However, materials purchesed ith federal funds could not be used

"

for sectarian instrucition or relizious worshipn,

for the unse o gtudents in nonpublic schools, had to he the same as
+ivA o need or oonNTs A for use in ©h A1y g aprhn 1 =) tet
those used or approved for use in tie »Hublic schonls of the stete,

o

The assistance was not restricted to areas with large nuabers of

s

Title II1 authorized a pnrogram or grants

needed educat .onl services not aveilanle in sufficient guantity or

quality, "tV thet i1s, surplemenrntary community-wide educttion centers

b individual schools could net provide, and
to assist In trhe "devaslopment and establishment of exewplary elemen-
tary and secondsry school educational nrogrems Lo serve as models

Fal
[}

for regular school 5.1 Unlike funds made available umder

Tﬂ

fitle I, thos tle I, would be usac

to establiqh it of all sr“dents, not

7usu educat dlonslly ﬂo.r:veﬂ studants in areas with hwmn concentrations

of dicadvantazed children. Projects, which could be siwmiler to those

m >

under Title I, could include guidance and counseli~z, remedial

.

ruction servicses for those in isolated rural areas, after-schools

ci

ng’

study halls, ard the making available of specially qualified pQPSOﬁael,

5]

auch as articts and musicliers, for instruchion. Grants could a;qo

‘be used to lease or construct necessary facilities. As unier T1 1e I

“parochiial and other nrivate schocl students could benelit fromfthese»“



ir worticinotion vmuld zeusrally teke wlip
at vie senaralte educational cevters, mohile lesrning uwnits, zwmmer

scrools, and obher such. {oeliliftles, rathor thoin by hoving then

share in orosroms ot regalar oublic scﬁonis,qﬁ
By using the "sld-to-children”'” epnroach, by providing

Ao

gnacielized rather Thon across-the-board aid,‘mnd by permithing
pfivate scheni children to enjoy some of the bénefits, the hill
avoided rueca of the cross-fire over aid to varochial schools that
hed helned to kill school bills in the past. Vigorous aisapprcVélV
fof the President's program was eXp sed, however, by some tradie
tional opponents of aid in any orm Tto tcarochial schoosls, but they

Lol
S

Tailed to generate strong oncositlon in Congre

in

2
The Administrat.on's draft of the bill was introduced Jarmuary
12, f@éSs in the House (H.R., 235%52) by dew#ose tive Carl D. Perkins
>(D~Kyo); chalmmap of Hhe Genoral Education oubcomxwmbeakOf bhe |
Co nittee on Education and Labor, and in the Senate (3. 370) by
Senator Yayne ﬁorse (D=0Or2.), chaiprman of the uﬁucaﬁion ouaccmri;tes
of the’Comuitfee on Labhor and Public iel

-

Subcbmmibtee held “esfings on the hill from Jonuary éé to Tahraary 11,
The basic obwcc;i ons ta the pronosal centered upon wio would retain
tihle to t e moterisls &ade svailable uvnder Tlile Ii and’wda would
control the centers establiched under Tltle ILT of the lerislahieng

The thA egasg recommended that in bot ‘nstances respongibility

A . ’ . . . . =
sho ‘1d reside with puhlic educationzl agencies,!b

5
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.er, executive secr-is  the Council of Chi

Stote School Officials, =n orzanizalilion comnogad ol the siate

.

commissioners and shabte superintendants of education, generalls .

supvorited the objectives of the Administration's proiraa but obf



to two Bitles of the DALL. He geoid thot Title 17, which provided
funds Tor library resources, would "use fadeval funds, in the face
o1 consiitutional wicertalnty, to reverse wost stots constitutions,
laws, aud pollcies in sducstion”1% b allowing the Comaissionsr of
Dducation to provide funds directly to schnol districts where stote
agencies were not allowed to do so. While aksimilar arrangement
éxisted under the national school lunch andvotﬁer DIroErans, Fuller
said "this ©title avnpears to ;0 furtier...The Counzil's polioies‘do
nap avor direct federal-lecal adminlstration in any prograﬁs...“17

FPuller alse onposed Title ILT of the bill, which provided for comiu-~

sducationzl centers. He sgazaid tize broad

]

nity-wide supplementa
Tederal administrative discretion uander this title in the 7ocatlon,
establishment, and fivarcing and oper:s

"yest more federal authorfy tisn is appropri~te in euucmumon;“TG
Tuller, howsver, “id not mention the breach of churchmstate sepai*ationj
o é basis for his ownogition to Title I 19

Toward M. Squadron, a soolkesman for the American Jewish Congress,

reaffirmed th -t orgenization's commitment to federal aid for education

.

but stated: "There are three aspects of H.R. 2362 hq1ea caus e'ds

grave concern. Indeed we Llﬂd ouwselves opnosed ©o the measure in

¥ .

“its present form. 20 Thig oconnsition was based on the LOllOJlOg
reasonings (1) that tho shered-ti e nmw grom would provide a form

inencial assistance and subsidy bto parochisl schonls, (2 ) Lhat
{

the grant of federcsl funds to sectariln

seiwols to opurchase mat- rlals and the gront of sueh materials. them--
1

ves=~both sre controry to the neineionle of zoonaration of churehy

and state; and (3) the establishieut of certers under Title IIT must

. o IR < ) : e
be wider control of a »ublic body.,” ' "The ides of a parvitnership.



beoween chureh =nd s o.,.. 0 Tirecrly conbrory L. she oolivs
aLusu Y ol the M.rast fendment, 162

Leo rreriler, proflwss.. on coustaitutiosr.l law at Loug wsiand
’MQLVOPSLtys cestalled as an individual with no croani cabionzl bien.
ﬂe wanies ted that he «id not detect any serisug constituiticonal
,éroblem in Title T but that the granting of funds for purchasing
educaﬁiénalymaterials to »e used in parocaial sciwols snd for speclzl
'eguomtional centers could n~t e justilfied comstitutionally on the |

o2
2

child-kenefit theory basis~’® because funds would be used to support

2L

 Lawrence Speiser, direcwor oi the Washinston office of the-
fmerican Civil Libsrties Union, expressed the opinion 3hot the
Adu*ni“ f;uibn‘s bill "could authorize the most dannpﬁous subversion
of the comstitubtional priunciple of church-stsie sepa;ecion'sinos...
~173{€”25 In adiition, he sugzested thot by easing thelfiﬁancial
,bnfden for private sciocls, the nill misht encourage the ectab!ishment
‘Qf'private segregated schools to a2void the Supremse Court‘éV19€h'
i$¢hool desegregation decision,. Speiser'saii the ACLU believed~th3t

I3}

Mas now wrs ten, Titles IT

f"
ey

end TIT are clearly unconstitutionalo“zél'
The AC@U DEO‘W%Od a number'of_amendmmnts to the bill. in part, these
‘inclu d a provision against segregacion in the wusl DTOLTAMS undeff
le I° a deletion ol the section oermitting the Commi%‘io of
ﬁducaticn o provide funds for educetionasl materia als for pernte

.8 ubuolg in states where no state agency was authorized- to do SO; &

;nvow sion veasting title %o such naberial in a public age mcy°‘amd an -

kawardm,nt thot no administrative authhrity over federally T *cea> ,

jﬁﬂﬁ“r‘ms be ‘piven to any church or religious azency or lwstlvﬂﬁ@ﬁﬁ



Althougn & few organizations criticized Title I on the g

J*

thet 1t would subegidize and encourage the prolileratlion of privais

schools, the strongest and most pergistent protests dealt with

public ownership and control of instructional materials and stiuciiros

made available under Titles II and II1 and the by-passing of stats
constitutions, where necesszary, o provide educaticnal material to
private school students. In an effort to meet some of these objectl

the Heuse Subcommittee amended the Administration‘s draft Dill te

insure, among other things, that a public authority weuld retain $itls

oo i e

and administrative controel over library materiasals and textbooks
purchased for students attending nonpublic schools. Such material
would be made availabvle on z loan basis only, rather than giveng to

private school pupils and teachers, Arn additional amendment stipu-

lated that the supplementary educational centers established fto provids

enriched educational opportunities for both public and nonpublic
28

3

gscheool students would remain uvnder contrel of public agencies,
The full Committee agreed to Subcommittee changes and re ported
H.R. 2362 on March 8., The House on March 26, by a 263-153 roll-call
vote, passed the bill and sent it to the Senate., Democratic lecders
i the House, anxious %o hold down controversy on the billg partle
cularly on the churche-state issue, succeeded, except for one ninor
change, in defeating all amendments. Representatives who opposed

21d to church schools gave their support to floor amendments deslignsd

to guarentes a court test of th

I
@

constitutionality of the bill's alid
Yor private schools. Representative Zdith Green (D-Ove.), urging
cial review amendnent be adopted, clited letters from,

among others, the American Civil Liberties Union, the American Jewl

e Y oy o &, 3 3ok o ﬁ
2, the Naticnel School Boards




Association, and the United Federation of Teachers., It was widely
understood that Catholic groups® support Tor the bill would change
to oppesition if a judicial review amendment were adopted, and
Admiﬁistratién forces worked to prevent this cﬁangeezg

The principal amendment calling for a judicisl review provision -
was coffered by the Southerners’' leader, Representative Howard W.
Smith (D-Va,), chailrman of the Rules Committee, His amendment
provided that any portion of the Act would be subject to judicial
review with respect to its constitutienality. The amendment was
opposed by Representative Emanuel Celler (D-N.Y.), who said it was
uhhecessary because judicial review was already available "under
general principles of law, regardless of whether it is»expresslﬁ
’provided for in this bill,"30 Smith said his amendment would "éllayx
soomisgivings” about "whether there would be opportunity uﬁderkthe
law to test the ...constitutionality of this Act,"31 Bef@ﬁe thekﬁouse
thed on Smith's amendment, a substitute was proposed hy Bepfeséh%  |
tative John B, Anderson (R-I1l.) which specifically previé@d;%hat
7a’sui% challenging the constitutionality of any provision cduld be
prought by & state, a state or locel education ageney, or aﬁy,&ffécéééf[
?ublic or other non-profit institution or agemcy in & threemja§gek
@iSEri@t court in the state where the plaintiff was sitﬁateﬁ;
_Aﬁde?son said that "very real doubts"32 existed amony maﬁy’membéfs75
©f Congregs about the meaning &f the bill. The House rejected
kAﬁdafsénﬁs asmendment by a 154-204 telier vote, then re jected Smi%%ESi
proposal by a voice vote. 3o . .

The Fducation Subcommittee of the Senate Labor and Public |
“Helfare Committes held hearings on the Administration bili\ff@m 

Janvary 26 to February 11, Testimony did nob reveal any &}tef&iiéﬁg\



in the alignment of the major interest groups. Consequently, the
hearings before both congressional committees indicated that those
organizations supporting the Administration®s leglslation included
most of the long-time secular proponents of federal ald, with the’

ma jor exception of the Council of Chief State Sehocl Officers,.

which favored Title I but o®wjected to sections of Titles II and III.
In addition to thesé groups, such as the National Education Asso-
ciation, American Federation of Teachers, AFL-CIO, and Americané~

for Democratic Action, the bill gained the general approval of the
Catholic groups, most of the principal Protestant organiza%ions;‘

and a number of Jewish grcecups. The sevtarlan oppositlon was led

by the Awmerican Jewish Congress, plus a number of other Jewish
~organizations, and the Protestant and Other Americans United farf

the Separation of Church and State. They were joined in theif
resistance by the American Civil Liberties Union, Whieh a1s0 sﬁréésed
the constitutional "wealknesses” of the bill. The groups oppeseaf

to the 1egisiation on churche-state grounds received viftuully no-
support fvom other non-religious organizations which %radlulemally
have opposed federal school aid on the basis of fiscal eonsid@rations;v
fﬁdefalkCGﬁ%?QES and necessity for federal a881staﬁﬁe@_ Su@h @fgaﬁiw‘
2ationé‘as the U, S, Chamber of Commerce, the various state vhambersn
of commerce, the National Association. of Manufacturersy thﬁ ﬁm@f%caﬂ
Legion, the D. A. R., and the American Farm Bureau did not'a%k%‘
their ﬁsual active perts in opposing the school«aid biil,a None of
these gfcups testified on the bill in 1965, Consequeﬁtiygyﬁ%é 
h@ﬁdfﬂl @f ?eligzous groups, the American Civzl L%béfbies gﬁi@ﬁg

and tn@ Council of Chief State School Officers were %h@ @ﬁ?y m&;@ Q

organizations openly opposed to the ieglsiabiaﬁasg



The Full dJomnittes renovied H.H., 2302 without amendusni on
" 7 . 3 S BN K3 A - R . . 3. da E e o1 R R o
April 5. The majority in its reonort stated thet it had eorngldersd
4 33 . Wommmg ] 4 o de e -2 ] i . o . [ . P
the andditr.on ef on “"explicit »nrovision” to the »Hill "tn afior

judicial roview of t.e c.nstitusiinelity of the 4ct."5” The

. -

said thot it believed guch a provision unnscesgsary becauce: »nect

1]
I
D
3
]
93]
o
D
[

Sunreme Court deci ot the pogalhility of a tast of this

elresdy conioined

w

Act in the absence of spcoeific language’: tioe bill

Tthree specific and lizited judicial vreview o‘o¢&3701537”; iroertlion
“of a judicicl review clause "0 .6 be comstrusd oz on invitation

Lo’a multiplicity of time-consuning sultss and iitizstion r&isi’g
"anslagous odmts”fB wag slready pending hefore the courts of =i least

S
9
rd

one stase (ioryland).- the minority wers the indi-

dueal viewpoints of Republicang Peter H, Dominick (Colo.},»George»
lurphy {Calif.), avd Paul J. Fennin (Ariz.), who said the bill feoiled

to avoid "the very significent difficuliies of the First Am:mdment

and many st te eonstitutions with resnect t 2id to pris

&}
—
J
i
03
S
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P
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‘The Senate passed H.R. 2362 on April 9 by a 73-18 r
and cleared 1t for Presiient Johnsonls signaturé, Passaze of the
bill in the exect form in walch it had been apoydved by the House
avbided a House—benate conference ~nd any possible D“OblPiVVthﬂt;

mi-ht have blocked enectment of fthe »ill, In the vast, general

N
®

school aid legpislation had run into trouble in confsrence comilibter
A major amendment, reajected on Anril 9 by the Senateiby a ?éfﬁ,‘
roll eall, renresented an effort by Senator Sam J. Ervinnibmﬁ.éw)ff
'ﬁgyadd a juﬁieia} roview nrovision o the bill. Rrvin's aﬁeﬁdﬂaﬁﬁi
?equifeu the Commissioner of Bducation to giverthirty" ’

ter of My nronosed payments undewr

permitited a tarvayer to challenge the congtitutionslit
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in the U. 3. Distoicht Court or the Disgtrict of Columbiao., and

any pryments being challenged

pending final determination of tie zuit.”™  “rvin s2id there was

11

srave doubt as to whether a judicial nation” could we made
of the constitutionality of dishbursements "Tor the benefit of
sectarian schools or their punils.”™2  In renly, Sensbor Jacodb Javits

(R-11.Y.) sa2id the question to be resolved wes whether citizens

could obtain "sueh an adjudicnti jeonardizing the pascage

D
Javits said he believed "they could

get such an adjudication under cxilisting 1aw.”h§ Senator HMcrse,
floor wmanager of the bill, asserted that "the amendment hapnens td
be the rock whicn cen wreck the ship in which
if the amendment should be adoptbu.”uﬁ He further explained his
vogition as follows: '"As one who is not opvosed to a generval  judici
review bill, an independent bill, I am at a loss to understand why
we would wish to single out =zn elementéry and =secondery school bill

)

: . . s N [ A
and run the risk of jecpardizing 1ts eractwment by uant?égs.‘47 By
o Y LE

adontion of this amendment, Senabtor Robewt I, Kennedy (D-1.Y.) had

&
o
<
}.—J
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(0]
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b

D
(.{)
st
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pointed out, the Jenate would nry to old up Ior sime

in

Q,

Swars toe lmplemenctation ol nrojects and programs encompasse

the Dalli. 45 MTtye been willing to sud.ort an .n

davedual judicial

review bLll not attached to some segment of education,”" Senator

liorse reiterated, "but a hill wiich would take into account the
~whoie question of grants and loans by the Tedersl government to
relinioug institutions in comnection with the whole scflus of federa

aid progroms, not limited entirely to education aid, "9
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n sitned L. 2352 dnto law (PL G9-10) on
April 17. On the very sawme day, the Americsn Jewlsh Uongress said

thet 1t would challen the constibublionality of certain srovisions
ol the new “zs goon as tax-~ralsed funds o {low to church-
, 150 ., ‘ .

relat schools. '~ Howard L. Saguadron, cheirman ol the orgzani-
zation's Comuitftee on Low and School Action, sazid a court test of
the new law could come either in a zpayer sulit in a state court
or through legal action taken by a local school wvozrd 2gainst the

) . N, N . L g . s
allocation of "state funds to church-r-lsted schoolz."S!  The suits

would challenge funds distributed
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ial school faculties,

for students

parochial schools

facilities,

Other Americans

for the purchase of textbooks and

0o0ls, the »nrovision

S

for gpscial courses

" time arrangements to

D

shared

in the ce-mingling of nublic and pero-
or administration. On April 12

United for the Separation of

hurch snd 3tate, an organiza - on established spe 01P10u11; "to
assure the maintenance of the fAmericon principle of seperation of
church and stete,“?g became the sccond group to announce that 1t

would file sult challenging

A

PL ¢&-1 53 L. Archer,

Glenn

ﬂL

sroup, declared that he

of certain igi-

Nrov

‘ns

shurch-stote

Le e
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are golng O ogew LU R

American neon

the constitutionslity of what was now

oxecutive director of that

1e deserve

j49)

to undermine

-
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Ticld Lnclude: Paul @, ravoer, ofF She dnivorsioy of ﬂlchigam,
Aclicion and cwo Conastitniion, {(Brton Rouge: Loulsisna ¢ LaL Unls
Torsity cresas, 196L); Failin B. Jurland, o? the University of
Chicagze, nHelinion =nd the Law: of Chureh and Stote and she Suorsns
Court, (Chicago: Aldine, 1942); end Leo rleffer, of a

miversity, Church, State, and Ireedom,

3"%aucation Bill 5kirts Church- ”*au@ Confli ct,” Concrzgsionsl
Quartverly, LHKIT .o ruary 5, 1945),

hin 1950, Congress passed a law (PL 81-37h) udbhOlelﬂz
federal aid %o school districts fimancially burdened by the
~of federal installations, such as military bases. This law,
nrovided relief in prownortion to both the extra children broug
~into an area by federal installations and the reduced tax ln
resulting from fcde%“l surchase of land, established the pri
of aid to i impacted arcas.” In his education bill for fisecs
the Pregident sousht to broaden tihils concept to include ochoal
tricts "impacted" by the children of low-income fromilies. IGLQa«

TR — ‘ G
SUPirst General School Aid Bill Eracted,' Congreggional Zusr-
terly Almsnac, XAI (196%), 275. , ‘
”wducaplcn Bill Skirts Church-3tate Conflict," p. 200.

£

YShared time differs from released time in that it
the relsase of pupnlls from public school attendance for a sho
of time each wesk. Basically, it amounts to the sharing of
tine between two  ingtitutions, a public schocl and a DPlV"“e
eligious) scheol. Undergirding the practice of shared time
concept that while the state cen require children to attend scho
the ri ht of the wnarent to rear and nursture hig children 1s pvaz s
Filliem L. Grif iths, Relizion, the Courts, snd the Public Schools,
f“ﬂnnwmacuw, Y. H. Andevson 5o., 1966}, n. 121, '

fa

M ducation Bill Skirts Church~State Conflict,! pp. 200»201m

OM.R. 2362, 89%h Cong., 1st Sess., Title (10 )

/?Educatmon Bill Skirts Church-State Conflict De 20}¢

"Primery Tducation Bill ul'ﬁhs Congress, Decomes Law,' Congres:
cgionzl Ouavierly, XUIIL (Anril 15, @T} A4S, ‘ R

S, o, 89th Cong., 18t Sess., Title TII (196 )
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'ornilip serento, The folitics of Fedoral ALd to Mduo(,_an
1965, (Syracuse, H.Y.: 3yrecuse University rress, 1967), D. 16,

D
ond Lebor,
1ot Sesas.,

141, 5., Congress, House, Corud
Ald Lo Hlewentary and Secondary u&u
1065, 17To-1122.

'T1bid.
150514,

T %0 g " ~ An .
Mt pat Genersl School ALl
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Bill Eracted,”™ p. 20kh.

0 " R > :
e Aid bto BElemenbtsry and Sscondery Sducation, n2., 1531-153E,

rv——eimt ey

2360 Prlefer noted thm followinz objiectlons to the'cnild ewﬂ»f’u
theory in "The Child-Benefit “cory and Ghurs A»Stﬂue Senars wep, R
Churchiand State, “IX,'ApF11,119662”"ﬁlfoﬁ,'@hlldubenéfit L& aiflebion,
It assumes some laws are for the benefit of children and that ubnew
laws are net. Second, the child-benefit theory permits and sa ctisnsg
conduct by covermment through indirection which would be uncensbiiu~
Tional if done directly. The Supreme Court had sald that what may
not be done directly as a violation of the Bill of Rlphts mav rot be
done indirectly. Finally, the use of this Tiction manifests a hosii-
1ity and opnositd on to the entire princinle of separation orf chux w*’
and- state

1o .
“lleranto, n. 708.

-
2°p54 % Elementary and 3econdary Bducation, p. 1660,

e -
7uerqnto, P. 78,

“3137ﬂ.q De T
jou pry, ~ C s e Ly o
PEirst General Schoel ALd Bill Tnacted," pp. 207-288. ;
: : Rufug Bomisten, Assocliate Counsel, Serate Subcommibibes on
q e oal i - . N - . R — - y - .
Sonstitutionsl Rights, private interview, Februswry 21, 1969,
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33WFirst General School Aid Bill Inacted,™ »n., 284,
JH¥eranto, pon. 830-31.,

238, Senate, 89th Cong., 1st Sess., Anril 7,
scord, CXI, 7317.

358enator ayne riorse during debate credited To Senato
Javits the nuthorship of the ma;owl'*‘s position on ju
as contained in its raport: "APter the Senator from Nex
geb forth his ressons lor jolning the chairman in opposi
ﬂddiﬂg a 3u6101a1 roview amendment to the blll, it was ag
the commitctee~~even those who had reserved the rizht To
cmendment Llat-r~-that the Senator had performed a valuab
siiich I had asked nim to nerform. I said that I agreed
thing the Senator s=id, and that I would like to have h‘r ;
with counsel...and put in nUCu_;Cb form the argument that b

e

thichrthe chairman of the subcomrittee completely supporis,

"Title T orovided for judicial review of the Commisszion:n
ﬁctiOQSQ with resnect to avoroval of stote applicatlions or ©f
holding of funds, in the U. 8, Gouvrt of Appeals for the ciraouls

“lch the State ig located; Title IIL, wilh resnmect to approval
itie V, with respect Lo avp@oval of aansﬂﬁa

fonsral School ALd Bill Tnacted,! oo, 277 o
_ ¥ - SRR S
Senate., 0%th Cong.. 18t Sess.. April 7,

A b ey P

al r@cufdg CXI, 7317,

Loapue v, Tewes, in the Circuit Court o
15,050, Hoguity. T

1, w1 ¢k, George Murphy, and Paul J. F
General School Aid Bill Bnacted,” p. 297

Hihe break~down of the voting was 238 follos
wwﬁ@;‘DemocrsﬁQ, “

TIeEYL A ”1“7” vote was a vobe supnorting the
voting indicetes 2n ideological (liberol-con
ng both Demoerats and Republicans. Ibid.

& s as .
3o Congresn,

. el -
ngregaional Recor

PRI FESR
ibide. p. 7507,
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1955, Uonpresaional 1”i<'f’~3‘lf ', GIL, 5113,

31Ibid., ». 6131.
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22V Pirst General School Aid Bill Enacted,” p. 207,

MiMeranto, po. 00-5871,

ASU &.,uoqg“o 5, Senate, 00th Cong., 1st Sess., April 7,
1965, Consressicnsl Record, CXI, 7317.

3589n9bow Heyne horse durinw debate credited To Senator Jesoob
Javits the authorship of the majority's peosition on juldicial r view
as contained in ity raporit: “ﬁLber t e Senator from lMNew York hnsad
get forth his reasons Ior joining the chairman in opposition To
adding a judicial r view amcnement to tie Hill, it was aﬂreod by
the comuittes~~even th0°e who heu reserved the rizht to offex an
amendment lat r~-that the Senabtor had performed a valuable service,
which I hac ask aim To peflﬂmne I gaid that I agreed with every-
thing the 53enator grid, and that I weuld lilte to heve him sit down
with counsel...&nd put in succivtct form the argument Llab he made,
which the chairman of the subcomtiittee completely supports."™ Ibid,

TTitle I orovided for iudicicl rev.ew of the Commissiontr's
actions, with resnhect to onnroval of stete apnlicetions or the wi
holding of funds, in the U. 3. Court ol Aopeals for the circult
wiich the stnte Is locabted; Title II., wi:hh resnect uO approval of =
state nlany and Title V, with resvect ©o anproval of apnlications

for srants. '"Tirsit fenerel School ALd Bill Tnacted,” vo, 277, 270

n

4y f=te

i—Ju

o (o oo
D e g J""‘f"f’"CQo,

v L . ) s -
307, Senate, ©9th Cong., 1st 3ess., April 7,
196-, Cougressional Record, CXI, 7317.

in the Circult Jourt for Anne

. “YHorace lisnn Logmue ve Taw
srundel Couvnty, Mo. 1,050,

LO%enetors Poter H, Dominick, George Hurphy, and Paul J, Fannin
‘&g quoted in "First Gereral 3chool Aid Bill Inacted,™ p. 291

L1 he break- cﬁmn of the vobing was as [ollows: heuubllc°w" :
15-1L; Democrats, 16-39 (Northern Democrats, 3-34; Southzrn Derioars b
13-5). A "™avy" vote was & vote supnorting the President's position.
The votinz indicotes on ideolosical (libersl-couservab.ve) split
wiong bath Democrats and Mepublicanso Ihid, V

N2Thid.

;.LD'\: 1 ~t = - . o Siev e ‘ - p om0y
R Tl 3, » UOﬂ_C::[‘PSH Senate, oUth COI‘),‘"‘;U . 1et Segs. Aoril O,
e L S o P — I -

L%y Lonevegsionnl llecord, CWI. THTR,

EH‘

‘Ihid., p. 7E01.
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, 2VHoward M. 3Scguadron as quoted in
Clears Congress, Bscomes Law," o. 6567,

51t Jewish Unit Maps 3uit »n School Aid,"

"Primary

April 172, 1965, p. 23.

5213ec0ond Group Plons Test of School Bill,"

April 13, 1965, p. 25,

5»"”"P1°imary Education Bill ears uongress,

JS'}"T\?QW York Times, April 13, 1965, p. 26.
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LACK OF TAXPAYERS' STAKDI 5 TO SUL=-

BARRIER TO JUDICIAL REVISW OF

{x
2
e
>

Article II1, Section 2 of =Zhe Qonstitution extends the judici:
power of the United Stetes Lo sp2cilied categories of
"controversies.” From the carliest days, thils provision, arisin

out of the concent of ©tihe separatizn of nous:

rg, has been internreted

. P Ty s - o + . o)
not only as grasnting but also as li.iting tixe federal judicial po"e‘,L

that is, confining federal Judges to the business of deciding dlsputes
betweer adversary parties. Chief Jusvice John lia rsh_ll speaking of
Article III, said:

The Article does not extend the judiclsl power Lo every
violation of the Constitution which mey nosgsibly taie place,
but to 'a case in law or equity' in which a rlght, under
such law, is asserted in a court of Justice. If the gues-
tion cannot be brought into a court, then there is no case
in law or equity and no jurisdiction is given by the words
She Article, But i, in any controversy da;endlng in ©
a court, the couse should depend on the validity of such
a law, that would be a case arising under the Constitution,
Lo walch the judicial power of the United States would extvﬂd 3

"K

iﬁﬁdges may not determine the lezal rishts and duties of pe?Sons“whO”
ars Qot‘parties to the "case' or "controversy." loreover, the cburﬁs
fﬁhmnSélves'will decide what is = "case" or “controve?syv and who - are 
‘the parties to it who, therefore. have "standlng to su62¥=that iS;&

fﬁiéjriéht’to set the court in mwetion. It is not sufficient thatighé 

igsue nraszented be a live and @nt a noot one,* that the partiss be . .

S

truly adversary,” Lot the smestion arsued | ueuiCLQ31e, > and that

the nrocseding be one re-ussting the entrr of o fipnal judgment or -

“docpee,’ Histcricolly, somsthins more has been necsssary Lo succssss

. 2411y petition the rxercise of judiclal powsr: sirties before the.

= {...'



=18

court Must show the reccsoly for rotection of richts which are
versonal to them--riznts which are entitled to and susceptible of

) . , - L
guch vrotection.Y Accordingly, in evsery case coming to the 3uprinme

(%2}
)
O
=
ci

Court, whether requesting the oxerci original jur d'ctlcn &
dfﬁseeking review ol Lhe deciszion of a state or lower federal ﬁu;u;i{
tﬁe Court, as a Jurisdictional prerequisite, must be satisfied that ,

 thé §uit ihVolVes vindication of rignts personal to the parbles

he reto, which are entitled to and susceptible of pfotcctlon by
 Jud7c1a1 actlon in that vwroceeding, and wnich are being invaded,

gor the 1nv 2sion of which 1s certain and impénding.9

The‘extent to which the Supreme Court regords 1n31v1dual 01tizefs,

fsulng as sucn, >r suing as voters, electors, taxosyers, or prove*ty“’

,owners, as hav1ng an interest sufficient to give hem standan 1ny4

-
[on]
3that olty to challenge the constitutionslity of govervm“nt“lé'

ST

factwon hes Lo ng remained unclear. The GUCStlon of uhe Pl”ht of

”feder l ta Uayer to enjoin a congressional appro Latlon alWege

’to‘be an unconletutlon 1 xer olse of power hag come befove;f”
10

gSupreme,Court on a number of occasions. Tt had h
;ariseh in‘a manner which fmqjlved its dec1swon unt 11 1923,*

doccrine in Fro

[

1we tne Court enunﬁlated the follorin?

A single, axoqyer of the Unlted States,foonbendln*

,Vhe effect oP feuersl aoo“ovrlatlon statut es ULll be CO xncreqss

ﬂfuture ta atwon, h s no such interest in the subject matter an@

OnU“esQ to OﬂQﬂt.qg
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Lie oalmsiyer In rrot Vi SIEM 2T C0CHCd As unsonsviiuvional the

later ity fct of 1421, waich established a federal wrogram of grants

to those suates which wou!d undortate vwrosrams to reduce matcrnal
and infont mortality. The taxnayer clleged that Congress, in

enacting the challenpged statute, had exceeded the nowers delegated:
to it under Article I of ©the Constitution and had inveded the legis-
lLative province reserved o the stotes by the Tenth Amendment.

the rosult of the allegedly unconsti-

increcase ner Tuture federal tax

liabilivy

Attorneys for the zpnellant argued, "If these payments are made,
this plainvif will suffer a direct injury in that she will be
subjected to taxation Lo pay her proportionate nart of such unautho-
rized payments...ler relation to these funds is exactly that of a

estul qui srusth to funds held by his btrustee. Her injury would

be irreparable because 1t carnot be calculated. . She can resort
only to equity to maintsin her “iﬁht,“15 The Solicitor Generszl,
on the other hand, declared, "This tribunzl is a court and not a
council of* revision, and as a court it requires that the litigant‘
who invoizes 1ts judgment must have some direct, tengible, and

nracticsl interest in the ~ues:ion litismated."16

i ,7

‘.4_:

hE . Ja
Fr., dJust

].Ic

ce Sutherland del

vered the opinion of a unanimous

Court., Distinguishing the status of a citizen with reference to

-

a federal apnnronriation act from his status with reference to muni=~-

cipal acts, the Court aaid:

rterest of a taxpnayer of a muricinality in bthe
cation of 1ts moneys ig direct and imnediate and
& remad? by injunction to prevent their misuse is

t inappronriate. It is unheld by a large number
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of state cases and is rule of this Court,..But
the relation of a taxpayer of the United States to
the federal government is very different. His interest
in the moneys of the treasury...is shared with millions

ey ]

of others, is cemparatively minute and indeherminable,
and the effect upon future texation, of any pzyment

out of the funds, so remote, fluctuating, and uncertain
that no basis is afforded for_an appeal to the preventive
powers of a court of equity.1

As to the contenticon of the apnellant that under the guise of taxation
to provide for the approprisztion in question, her property would be
taken without due process

The administration of any statute, likely to produce
additional taxation to be imposed upon = vast number

of taxpayers, the extent of whose several 1liability is
indefinite and constantly changing, 1s essentially a
matter of public and not of individual concern., If one
taxpayer may champion and litigate such a cause, then
every other taxpayer may 4o the same, not only in respect
of the statute here under review, but 2lso in respect

of every other apwropriation act and statute wiose admini-
stration requires the outlay of public money, and whose
validity may be questioned. The bare sugmestion of such
a result, with its attendant inconveniences, goes far to
sustain the conclusion which we have reaghed, th:t a suit
of tnis character cennot be maintained,?”

Pointing to the circumstances under which the courts will eXercise
their power to hold inve=lid, because unconstitutional, the acts
of a co=equal legislature, Justice Sutherland asserted:

We have no power per se to review and annul acts of Congress
on the ground t::at they are unconstitutional. That ques-
tion may be considered only when the justificstion for some
direct injury suffered or tiareatened, presenting a justi=-
ciable issue, is made to rest upon such an act. Then tae
power exercised 1s that of ascertaining and declaring the
law anpnlicable to the controversy. It amounts to little
more than the negative power to disregard an unconstitu=
tional enactment, which otheriise would stand in the way

of the enforcement of a legal right. The party who invokes
the power must be able to show, not only that the statute

is inv=1id, but thnot he has sustained or is immediatel?” in
danger of sustaining some direct iInjury as a result of its
enforcement, and not werely that ne suffers in some indefinite
way in comvon with people generally.!9
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the Court, dighiizoon Lho cchion Jor want of Jurisdiction,

I 2 case for preventive reliel e nresented, the court
enjoins, in effect, not the execuition of the s'uuu e,

but the acts of Ltb olficial, tne statute notwitihstonding.
Here the parties Llalntlff have no such case. Loo“th
through forms of words to the substance of their complaint,
it is merely that officicls of the executive depsriment

of’ the government are execubting and will execute an act

ol Congress agserted to e unconstitutional; and this we
are asked to »nrevent. To do so would be, not to decide

a judicial controversy, but to assume a position of autho-

rity over the governmental acts of another and coegual 5
department, an authority which plainly we do not possess. 0
Commenting upon the opinion, Harvard Law Review in 192} stated:

"The decision in the Frothinghem cese hos made it very difficult,

if not impossible, for the courts to exercise any check on the
snending propensities of our lezislators."2l One contemporary
comnentator, Maurice Finkelstein, suggested at the time that the
standing rationale was simply a device used by the Court to avoid
judicial inquiry into quastions 2
wisdom of Oongress.gg
fhe?erhavebeen*néﬁactual;courtﬁtes%s;of:théwconstftﬁtionalitym
bflfedéfél;prdgr&ms‘thattgrant?éome?form'Of'aid to religious insti-
tutions. . Adjudication of them has been considered difficult because
the litigant would, in most cases, have to be a tazxpayer. The~¢ases
most often cited ©to £ind nrecedents, therefore, are Court deciéiohs
determining the constitutionality of stote laws rcgapdlﬂv religion

and education. Despite the strong language in Frothinghem, which

virtually prohibited accaess to federal courts for itaxpavers whose
comnlaint against federal legislation was based on alleged 1n1uwy
to them as taxnayers, there have been a series of cases in which:

taxpayers =g such did initiate actions in state or federal courts
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Lo test the constiturslonaly

federol, useg of bhelr tax funds. LIany of these suits involved

? te g e 2
churceh-stote logal )”OOIGWS.(3

In Cochrsn v. Louisiona 3tate Board of fducabioned the envellants,

as citizers and taxnhayers of Loulsi~na, brousht sult in the Louisiara
courts to pravent the state Ifrom furn.sh.ng Iree uvexthoolks to children
abttending narochial schools. They srgzued that the prachlce constituted
e selazure by tie government of their property for private purooses
convrary to the due process clause of ©the Fourteenth Amendment.25
The Supreme vourt unheld such a use of tax funds on the ground that
not the church school but "the school children ond the state alone

. 2 e . L o . s . !
are the beneficiaries.’26 THowever, the question of standing was not
even ralised, although rrofessor Kenneth Sulp Davis of the University
of" Chicago Law 3chool has pnointed outh:

The case contributes to the orthodox and consistent

theory that a state or local taxpayer who hssz stending

under state law to chellenge 2 substarbwal public expen=

diture may heve his cese cons: dﬁred

That question has ariser many times anrd the Court has

always given the same answers

, in hisg capa-

In Sverson v. Board of Hducation?C the plaintif
city as a school district taxpayer, filed suit in tﬂe Newr deﬂsev
courts dhalienging the rizht of the school board to reimburse oarents
of‘; Dc‘lul ééhool students for sums expended in transporting their
children tb and {rom their schonls on regular buses operated bj thei

DUbllC transportation system. The Supreme Gourt dismissed the.

Fourteemth Amendment argsument thit leg

{.}2

islation which reiwburses
parents for payment of their children's fares on public buses to and
from schools does mot fulfill a public purvose,. HO”evo_,ithé plain- -

CBiff argued, in addition, that state use of taxpayer funds to supoort
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and maintain churcn schon’'s is contrary to the establishment clause

of the First Amendment. In a 5-l) decision, the Court said that the

prinary purpose of the liew Jersey statute was public safety, not

private education, and it, therefore, did not vi-late the First

Amendment. The majority opinion, written by Justice Black, went

beyond the immediate case to state that the First Amendment meant:
Neither a state nor the federsl government cen set up

a church. Iieither can pass laws wiaich aid one religion,
aid all religions, or n»nrefer ore relizion over anothsr...

3

No tax in any amount, large or small, can be levigd to
I
supwort any fellmlous a»u1v1t1es or 1nst1tutlons

The Court made no reference to, but simply assumed, st”“dﬂné.BO

In order to sucessfully maintazin standing, the tax»ayer must

show that tax funds were actually misused. In Doremus v. Board of
Biucation3l a lew Jersey taxpayer tried to test the constity tionali ty
of a stabe statute which called for the reading of the 0ld Testament
at the opnening of each public school day. The case hin d on staﬁding
and pointed out that a state taxpayer's action could be a case or

controversy i

when it was a good faith pocketbonk action."32 The
taxpayer in Doremus failed to show any connection betwecn his payment
of taxes and the injury involved in readi.nz the Bible In H.e public
scldol. He,fu?ther could not show thnat he had children enrolled

tous practices adversely

in any school involved or that the reli

affected him, and, therefore, the Supreme Court denied his standing

‘to challenge the Bible reading.>3
In the fisld of church-stabe r=lations, several leading cases

have oeﬁn brought "y nersons whose standing was not based on thei

. I ) - ] TR ‘
‘role as texvayers. In cCollum v. Board of Taueationdt! and orach

g}'ﬁlggﬁen35

no achtual exoenditures of taxpayen supglied funds were

involved. Justice Douglas in the Zorach case found no nroblem in.
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annellaonts here are
parents of children attending schools subject to the roleased tine
5 On the merits, the becCollum cace involved the use of
hool classrooms for a released time prozrom of religious
instruction. The Supresme Court

as the force of tne nublic school system was used to wromote sectarian

instruction. On the other hand, in Zorach the public schools did

no more than accommodate Thelr schedules o permit students to attend
a nrogrem of outside relipgious instruction. The Court, therefore,

finding no coercion inherent in the program, rejected apnellants!

.

claims respecting both the establisnment and free exercise clauses.

Stending in both cases rested on claims by parents of children

q

actually in school thoat the practice constituted a denial of the

1.

free exercise clause. Thus, pirents who cleimed a violation of the
right of fresdom from state-sponsored religious practices in school
VSU ems as an infringement of the free exercise clause asserted

A
sufflclent stending for adjudication.)7

In McGoren.v, Marylu“d38 appellants contended that certain Sunday

closing laws violatad their rights to freedom of religion. The Court,
however, observed~

Appell“rbs allege only economic injury to themselves;

they do mnot alleme any 1nfr1nz°menu of thelr own relizious
freedoms due to Sunday closing. Since the general rule

is that 'a 11L1gﬂnb mnay on1y assert his own cwan"Jutloral
rights or immunities...we hold that apnellants have no
standing to raise this contention. 39 :

As Professor Kenneth Culp Davis observed, there is a difference

=S

of

ni

’Jv

between "starding™ to iate a court action, thot is, to be a

o

udicial machinery in motion" and ' st“ndlné

slaintiff, to "start the

to take a wnarticular position in a nrocesding Lo which one 1s aWrea¢y

«J
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Since the anpellants in the zge could show
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i
zeneral,

a direct economic injury dilvercnt frowm laryleond citizens in

By
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v””\

a3

they hed stending to tost the constitutionslity of =2 law respeciing

an establishment ol religlon. Satisfied that it hed & genuine case

or controversy involving a

the CUourt proceeded to the nme ihe av, W.eils

i3
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now, said the Court, seculsr

. e o , o oo 2 E
In Bngel v. Vitale"” parents of public school pupils brought

il

the New York courts insisting that the required use of

2 vrayer composed b7 the Board of Regents in the public schools
violated both the establishment =nd free exercise clauses. The
Court did not cons der the standing question but procecded to Find

the statute in guestion unconstitutional on "establishment' zgrounds.

Justice Black gaid for the Court:

The esgtablishment clauss, unlqu the free exercise clause,

does not depend unon any showing of direct governmental

compulsion and is violated by the ensctment of laws which
tho

L
ose laws operate

i

N
egtablish an official religion whethe
directly to coerce non-observing individuals or not.

both Vitale and Schempn the Court recognized the constvitutional

i~

exposed Lo religious doctrination

(o3
3
[0]
]

rizht not to have onets chil

at the hands of the state, as well as recognition that a parent has

standing to complain in the courts against such state action. hh

3

In Abington 3chool District V. Schempphb the Schempp family

4
1T

g

contested the constitutionslity of a Penmnsvlvania statute requiring

the Bible in the puklic schools. The Suprﬁwe OQur

affirmed the rulins of 2 three- federal court holding the

e
ot
joes

ional under the establishment clause ; dUSthG

1_‘:

stetute unconsbitut
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propman, in a concurriing ovinion, discussed tne oroblem of standing

in a cosge whore, unlile Doremus, children were enrolled in an aff fecied

ublic schools
The free exercilse clains ol the parents alleged injury
suf7icient ©“o give them standing. If, however, the
gravamen of the lawsuit were sxclusively one of ﬁt?b-
lishment, mizht seem illogical to confer nd
upon a narent who--thousn he 1s concededly
sesition to sfasert a Fre cls teim-=gulfars no
financiasl injury, by r 3 oarent, different
from shat of the ordina standing may

nly qwe~ijo oo...These Da;,nts nave very real
grievinces against Dachl 1 cuthorlities
”»ich chnot be tutional acjudi-
e

ain, as Schempp shows, the individual can become involved in e

case or controvsrsy with tire government even if he asserts svanding

1

grounds otner than the use of tax mnneys.“7
In the past few years the Supreme Court nas increasingly extended

the federal Bill of Rights to state action. As a consegquence, the
states in their regular use of state actions duly apply the federal
Constitution since it is part of tane applicable law. Thus, the use:

of state public actions to test federal constitutional iséues hada
created an anomalous situation. A citizen of a stste which enftertained
such actionsnﬁghtfsecureaﬂruling from the Supreﬁé Court regarding

the constitutionality of thne state's expenditures for uses winich he

alleged violated the establishment and free exercise clauses. Yet,

no citizen, judging from tne Frothingham dectrine, could attack:similar

federal legislation.to

"The lack of standing to sue has often been used tofKeep tie
Judicial door closed, except and unless a person is aboutfto,ha hung _
or tne law in some other tangible way has fastened its claws on him,“%g

Justice Douglas has declared., Taxvayers had: no standing to challeage7
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federal laws mroking appropriations. "The resuit,® Justice Douglas

pointed out, "(was) tuat no maztter how massive the sublic injury {miéht)
be, as for example the making of large appropriations to religious
schools, no judicial remedy (was) available to t.e taxpayers.'50 An
extreiie avplication of this rule, he nas asserted., was made in Doremus.
While the New Jersey courts gave tne plaintiif standing To sue, tue
Supreme Court held otherwise and dismissed tne appeal. The child

of t:ie parents involved had graduated before tue appeal COuLéhfeaGh.
the Court, and so as to tuem the case was moot. Yet, the taxpayers':
suit, he noted, was held not to be a "good-faith pocketbook action, "5’
"It seems plain that if the claim of the taxpayers was correct and

the First Amendment was being violated, taxes were being deflected
from the constitutional purpuses for wuieh they were paid,"52 Justice
Douglas observed. "All of the taxpayers in the town ¢ertainly would

have standing to sue, for no others would have a greater intereste.

The fact that tue interests of tne individual taxpayers was small
and minute did not make the suit any less real, substantial, and vital
to the parties."53 He .summarized his argument as follows:

If Everson is right in noting jurisdiction, Doremus is
wrong. The two cannot stand togetuner, unless the law

is to be capricious. Lt is possible to say, as in
Everson, thet First Amendment rights are by nature of

the constitutional command so preferred tnat taxpayers
should be given standing to protect them, and taat the
more wague, generalized rig..s of Due Process involved

in ouvuer cases require T..at one who makes the challenge
have a more specific, tangibie interest at stake. Where

a constitutional rigut is, by the place t..e Framers gave
it in the hierarchy, a preferred right, standing to sue
to vindicate it should be readily granted. That distiuc-
tion eould explain the difference betwesen Everson and
Frothinghem bub not between Everson and Doremus, Judicrean
rules are, indeed, often designed to protect oreferred
congtitutional rights, though there can be no satisfactory
reconciliation of all the ecases,bl
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"The cazes on standing to sue show thet the fede al courts
in general have been inhospitable to tine adjudication of consti-
tutional questions,"55 Justice Douglas has further.charged.
"That reluctance, wien added to tne watered-down version of the
Bill of Rights that we now have, explains the ascendancy of legis-
lative power and the decline of judicial authority."56 On the
other hand, John Marshall Thayer, a constitutional scholar at
the turn of tize century, would have countered that Judicial
intrusion should be infrequent, since it is "always attended with
a serious evil, namely, that the correction of legislative mistakes
comes from the outside, and the people thus lose the political
experience, and the moral education and stimulus that come from
fighting the question out in the ordinary way, and correcting their
own errors"; that the effect of a varticipation by the judiciary
in these processes is "to dwarf the political capacity of the
people, and to deaden its sense of moral responsibility."57 1In
rebuttal, Justice Douglas has contended, "Yet the judiciary is an
indispensable part of the oseration of our federal system. With
the growing complexities of government, it is often the one and
only place where effective relief can be obtained. If the judiciary," -
ne conceded, "were to become a super-legislative group sitting in
judgment on the affairs of the people, the situation would be
intolerable. But,” ne stressed, "where wrongs to individuals are
done by violation of specific guarantees, it is abdication for
courts to close their doors."58

Sengator Sam J., Ervin, chairman on the Subcommittee on Consti-

tutional Rights of the Committee on the Judiciary and a former
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Justice of the North Carolina Supreme Court, nas made the foliowing
evaluation of Supreme Court rulings dealing with the church=-state
controversy:

These cases reveal 1little uniformity in tne standards
applied by tne Court for determining the justicicbility
of the e:tablishment cases. However, the interests
maintained in these cases were at least sufficient to
constitute a case or controversy within the meaning or
tue jurisdictional powers of the Suwreme Court, If tne
Court ever felt constrained by the Frothingham principle,
it did not refrain from appraising tne merits of the
constitutional issues embraced within these appeals from
state courts.

Senator Ervin concluded, "One simple vroposition is preeminent--
one who, in fact, is affected adversely by governmental action

should have standing to challenge that action, ™6V



Tihe judicirl Power shall extend to all Casc sos, in Law and
arising under this Oonstitution, the Laws of the United
. and Treaties made, or wiich sh2ll be made, under their
hority;~--to 211 Jases affecting Ambassadors, othsr public
nisters and Consuls;--to 21l Cases of admiraliy and meritime
Jurisdiction;--to Controversies to thich the United States shall
be a Partys;--to vontroversies beftwesn two or more States;--batween
a 3tete and Citizens of cnother 3tate (Jec the 11th Amendment);--
between citizens of different Ststesg--between Citizens of the
szme State claiming Lands under Srents of different states, and
between a State, or the Citizens thereof, and foreign States,
Citizens, or Subjects (See 11th Amendment). (Emphasis added)

2Included within the scowne of this provision, however, are
principles familiar not only as constitutional limitations, but
also as rules of decision saccepted by courts generslly as governing
the exercise of their jurisdiction. Reynolds Robertson and Francis
R, Kirkham, Jurisdiction of the Sunreme Court of the United States,
(3t. Paul, linn.: West rublishing Co., 1935), p. LOS.

3Gohens v. Virginia, 6 Waeat. 26L, 405, as cited in Ibid.,
pp. U4W10-117T, ’

bin determining whether a cause is moot the testiisiwhetheryldt all
stages of the litigation, there is an actual controversy and adverse
interests, capable of being acted unon by a judgment which can be
carried into effect. Lord v. Veazie, 8 How. 251, 255; :ills v.
Gresn, 159 U.3. 651, 683, 7as "+ A "m Ibid., v. b32.

SAny attempt to obtain the opinion of the court upvon a gusstion
of law which a party desires to know for his own interests or own
purposes, when there is no recal or substantial controversy between
those who anpear as adverse varties to the suit, is an sbuse of the
processes of the court. Lord v. Vearie, suora., as cited in Ibid.,
p. Ulh.

bThe fact Lrat o nrocesding

G 3 1is an adversary one is not alone
sufficient to zive it a "justiciable" charvacter, lassachusetts V.
Mellon, 262 U.3. LL7, within the mezning and oner:ition of the ,
onstitutional grant of judiciul power. The doctrine of separsation
of nowers imposes still further restrictions upon the domain pronerly
anch of the povernment, Tbus; questions

purely of a political natu
do proceedings which call

strative functions, Simil
gscope of the judicial powe

r the exer~ise of legislative or admini-
ly, advisory oninions are not within the
PO :}:‘.‘bid.g pﬂ }_!,.l]{:).

re
exercised by the judicisl br
re do not Dreseﬂt justiciable 1ssues; nor
7o
ar

The demmemt of the Suoreme Court must be the Fi . conclu-
sive destermi: of the rizhts of the parties, subject to no

revision by otnef qepartments o’ the eTNRENT . wad
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arl A. Auerbach et al.. The Lepnl Process, (San Froncusco

1
SEOcdlev Publish

ing Co,.
Robertson and Kirkhsm, pp. h6/~u60

10Bradficld v. Roberts, 175 U.3. 291, 295 (1899)3 “w;;, rd v.
Roberts, 202 U.5. 425, 138 (1906); Wilsom v. Sheow, 204 T.5. 20, 31
(19507)e In all Laree cases, Lthe guestlon was expressly recamnioed
and left undecided, thourh n 2ll tharee opninions there are expres-

sions in accord with the »nrincinal case. Harvard Law Roview, XXXVII

192L), ». 750,

11 rothingham v, Mellon, 252 U.3. Lh7.
125

Robertson and.Kirkham, Bp. 505, 508,
ﬂarvafd Law Rev1nw, FHH (192u p. 750.

13Wf0t3‘l gham ¥« ;{ 1lon, sunre., Opinion of Justice Subtherlend.

,1LThe Derson who wossesses the equitable rignt to provnarty and
receives the rents, issues, and nrofits thereof, the legal estate
of quca is vested in a trustee. Black, Law Dictionary 28% (Lth ed.

1981)

1z Wrﬁcnln*H m V. liellon, supra.. Brief of William L. Rawls for

Frothinghim, appellant,

Z » 5 ¢ . - - p i
101b1§99 Brief oi Solicitor (encral Beck for !lellon, apnellee.

; “fpanilin ¢ Co Salisbhur "ot a Low to Stand On," (Wasnlﬂgtone
Americans United for the Separatiﬁn.af Church and State, 1965), pp. 3-l.

L
“Cochron v, Louisiona State Board of Education, supra.
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“lipnnethy Culs Davis, "loonding o in Religion Cases,”
as quoted in Conoress1on 1 Record CX, February 20, 196L, 3136,

2Vivergon v. 3oard of Mducstion, 330 U.3. 1.(19h7).

Q .
gffbji.

ion, 342 U.3. L29 (1952).

3hteCollum v. Board of IHducation, 333 U.3. 203 (1947).

35Zprach v. Clausen, 2343 U.3. 306 (1952).
307bhid.

38Mcgowan v. Haryls nd, 366 U.3. 120 (1951).
39Tbid.

WOpavis, p. 31308.
u15a1i81UPv, Pp. 9-10.

h2%ngel v. Vitale, 370 U.S. L21 (1952).

43Ipid.

blisatiighuey, p. 9.

M”Abinﬁton School Dictrict v. Schemnp, 370 3. 203 (19563).
ho1piq.
b Salisbury, . 7.

L8Louis L. Jaffe, "Standing to Secure Judicial Review: Public
Action," Harvard Law Review, LXXIV (1960-14Y61), 1311-1312.

WOWillism O. Douglas, "The Bill of Rights Is Not Enough," The
Great Riguts, ed. by Edmond Cahn, (New York: Maemillan Co., 1963),
’ po 1380 ’ .

50Ibid., Pe 139

S1Doremus v. Board of Education, supra.

52Douglas, p. 139.
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53Ibid.

ShIpid., pp. 139-140.

55£Ei§~9 p. 140,

56Ibid., pp. 140-141,

57John Marshall Thayer, as quoted in Ibid., p. 141.
50Ipid.

598am J, Ervin, Jr., "Mrs. Frothingham and Standing to Sue,"

North Dakota Law Review, XLIII (196(), 701.

60Ibid.



CHAPTER 3

SERATOR SAM J. TRVIN PROI0OSES
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During Senate deliberat.i.n _.f tne Elementary and Secondar
Educaivion Act, Se..ator Morse showed his willingness tu support
an independent judicial review bill. At that time, he declared:

If we are going to have a judicial review provision

in our law, we should have it as a separate and

independent bill. It should cover not only education

legislation, but also all other federal oprograms

involving federal grants and loans., I am satisfied

that the bill would meet all the constitutional tests,

I am satisfied that the bill, if enacted into law,

would bring the PFirst Amendment under a review by

the U, 8. Supreme Court. It would end up by giving

us, as we lawyers say, 'a decision on the nose.'

True to his word, Senator Morse, with Senators Ervin, Joseph S,
Clark (D-Pa.), and Ralph Yarborough (D-Tex.) as co-sponsors, on
June 7, 1965, introduced S. 2097.

The bill allowed a taxpayer to bring a civil action for a
declaratory judzment? in the U, S, District Court for the District
of Columbia against the federal officer making such a loan or grant
to enjoin him from taking any action under several acts,3 including
the Elementary and Secondary Education Act of 1965, in order to
obtain judiciel review of theirtconstitutionality under the First
Amendment. The maintenance of any such action on the part of the
plaintiff reguired no additional showing of direct or indirect
injury, either actual or prospvective. In addition, any public or

other nonprofit institution or agsncy which was denied a loan or

grant under the enumerated acts on First Amendment grounds or was
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prejudiced by a loan or grant to another agency or institution

because of a reduction in the amount of funds available might

bring a similar civil action to obtain judicial review., When

a court order finding a grant or loan invalid became final,

S. 2097 required the repayment of the grant or the refund with

interest of the loan, within a reasonable period. Furthermore,

tne bill in no way attempted to define a case or controversy

but merely granted standing to the parties involved in any case

or controversy which might arise under the establishment and

free exercise clauses. Since a First Amendment interpretation

was indispensible to the decisicn in actions which plaintiffs

might bring under the bill, tne sponsors alleged that a case or

contro¥ersy within the meaning of Article IIT necessarily existed.lt
On September 3, 1965, S. 2097 was referred to the Subcommittee

on Constitutional Rights, of which Senator Ervin is chairman,5

His Subcommittee held open hearings during 1966 on March 8 to 10

and 15 to 17 at which both proponents and opponents of S. 2097

testified, in an effort "to give full recognition to the need for

resolving the quesition of whether Congress has been legislating

in a constitutional manner in its appropriation of federal tax

ﬁeneys to assist the educational and welfare programs of nonsecular

institutions™ and "to discover an expeditious method of affording

the judicial machinery necessary to answer this wvital qu.estion@ﬁ6

Senator Ervin, in his opening statement, noted that "our Founding

Pathers intended to outlaw forever the o ngressional appropriation

of funds for the direct or indirect support of any and all religious

ingtitutions and their activities.'"!/ He further contended:
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I cannot believe that those who drafted and ratifisd

the Constitution whicnh provided thst Congress shall

make no law rsspecting the establishment of religion

would also decree that this same Constitution disables

Congress from passing a law which would confer upon

federal courts the vower to determine whether that

prohibition is being violated.

In Senator Ervin, tne self=proclaimed constitutional lawyer of the
Senate, the American Jewish Congress and POAU had found an ally.

The Subcomuittee attempted to reach the three major bodies of
thought on church=state relations by extending invitations to tastify
to representatives from the academic comnunity, from religious and
other interested organizations, and from the govermment. On the
whole, the academicians confined their remarks to constitutional
implications uf twe legislation rather then expressing personal policy
preferences. "The principal change effected by S. 2097," submitted

Professor Paul A. Freund of Harvard Law School, "would be the legis-

Lative overruling of Frotuingham v. Mellon, in the limited context

of federél taxpayers! suits to challenge under t..e First Amendment
expenditures made pursuant to certain statutes providing aid for
educational and related institutions.™? Accordingly, rrofessor Freund
vosed the following question: "Is the defect in a taxpayer's suit,

under the Frothingham rule, one of lack of svanding in the lesser

sense (of justiciability), or is it so fundamental that Article III
prevents any change in the prevailing federal rule?"™ 0 As one whe
professed to subscribe wholen eartedly to the general philosopny of
1im’tations on the judicial function, Professor Freund reasoned
gs follows:
Granted that we ougnt not to depend utterly on the
courts for t..c marking of governmental powers or tie
safeguarding of bzsic rights, and that tue Court

ought not to be drewn ligatly into political disputes
cloaked in the guise of lawsuits, still the issues
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here call for judicial settlement, or at least
judicial delimitation. the autnority of govern-
ment to aid religicus groups 1z an area of disvute
that does not lend itself to political settle..znt.
In fact, 1t was precisely to keep religious differ-
ences out of tine arena of politics that the First
Amendment was adopted. No decision of tiie Supreme
Court is laikely to conclude t.:e whole debate over
federal aid, but decisicuns can nelpfully define
the area that may be left for decisicuns of poiicy
by tne Congress and the rresident. '’

Indeed, then, srofessor Freund a..swered nis own question: "The
detcct in taxpayers' suits does not rise to the level of an Article
IIT infringement...The present situation is not beyond repair
through provision by Congress for a straight forward federal taxe
payers' suit,.."12

Professor Louis L. Jaffe of Harvard Law School had suggested
that the Court would, without legislation, hear a taxpayer's suit

challenging a federal approonriation which, in the words of the

Frothingham case, was a "matter which admits of the exercise of

judicial power."?3 And Prcfessor Jaffe in his testimony before
the Subcomnittee added: "But we know from Everson that the guesbtions
which would be adjudicated under the proposed statute are matters
which admit of the exercise of judicial powero"1h However, in such
cases, according to Professor Jaffe, the Court might still refuse-to
take jurisdiction of such a suit not for constitutional reasons
but on grounds of policy. In that event, he stated that if "Congress
mandates jurisdiction the Court may well be prepared to accent the
congressional action as a definitive exvression of a policy favoring
the assumption of jurisdiction."15

Dean Erwin N. Griswold of Harvard Law School, however, sxpressed

H

disagreemsnt with his colleagues. "In my oninion," he stated,
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"we ghould not set up 2 situation where any one of 190 million
people can bring any federal program before the courts, where
things would inevitably be tied up for a period of one to three
years or more."16  He continued, "The vice in th~ proposal to
have taxpayers'! suits lies in the idea that ultimate power in
our country should reside with the courts."17 An avowed great
believer in the courts who has worked hard to support them, Dean
Griswold argued as follows:

The sorts of questions which arise with respect to

the spending power are, in my view, better adapted

for consideration and decision by the executive and

legislative branches of the government than by the

judiciary. These are questions which should be -

resolved in the hammer and tongs, give anad take, of

the legislative process...These are not the sort of

questions on whig¢h we should then give the courts

a second guess, %
Coming to the brunt of his argument and to the basis of his disagree-
ment with his Harvard colleagues, Dean Griswold declared, "Such a
change would, I think, be a serious mistake in the wise allocation
of our governmental nowers,"19

In contrast, both representatives from religious and other
interested groups and spokesm-n from the government, unlike the
academicians, advanced differing personal policy preferences regarding
the church-state controversy, seeking to support taeir pafticular
position with an advantageous interpretation of constitutional lawe.
The Department of Health, Education, and Welfare, through its spokes-
men, Assistant General Counssel Theodore Ellenbogen, opvosed enactment
of 8. 2097 as "unnecessary, not in the best interest of tane nation,
and in part unconstituticnal."2" Generally, the HEW reprssentative

pointed out th=t tne law, including the Elementary a-d Secondary

Education Act, "already affords a means for adjudicating the First



-39

Amendment issue in the courts where there is a genuine case or
controversy."z’ The purpcose of tiae bill, he stated, was not "to
make more certain that this is true but, rather, to generate sults
to test the First Amendment issue by creating novel classes of
plaintiffs and thereby assuring that the issue will be adjudicated
by tine courts,”"22 Specifically, Mr. Ellenbogen objected first to
the provision for taxpayer suits as "unconstitutional on the ground
that an action to enjoin the expenditure of federal funds by one
whose only legal relationship to the expenditure is tnat of a tax-
payer would not present a case or controversy within the meaning
of Article IIJ7, Section 2."23 Another objection of HEW was that
the bill, particularly the tazpayer-suit orovision, would have a
disruptive effect upon the operation of programs of the Department.
"These are programs which the Congress has found of sufficient
importance to the health, education, and welfare of tne American
people to warrant the expenditure of billions of dollars of federal
funds, "2l declared Mr. Ellenbogen. "We believe ‘that enactment of
Se 2097 would undo a substantial part of what has been accomplisheds
it would impair for many years to come the full operation of these
programs to meet the urgent needs of tue nation,"25 Mra Ellenbogen
expressed his conviction that if S, 2097 were passed as originally
drafted, no sectarian institution could be expected to seek or accept
a grant or loan under any of the acts to which the bill rel:=ted.
He reasoned as follows:

No matter how certain the institution wight be th=t

its use of federal funds would not contravene the

First Amendment, it would still face the likelihood

that, uoon the mere bringing oi a tazxvayer's suit,

it would be left witn a building nalf built or witi

salaries nalf paid. And if it were anything less
th:n certain of its legal position, it would face
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the additional risk of nhaving to repay tne federal

government t..2 portion of tne grant that it had

already invested in the building or nad already

paid o.t as salaries, It is difficult to imagine

a more effective mesns of discouraging t..e accept-

ance of such grants and loans.<"
Finally, wmr. Ellenbogen contended that Congress, in enacting t..ese
grant and aid programs, h=ad tie obligation to determine for iItself
that they were constitutional and that it could not divest itself
of this responsibility by devising svecial judicial review provisions,
"Yet it couLd, throug.. the adoption of co.trived judicial review
provisicns sucn as these," according to Mr. Ellenbogen, "lessen its
sense of responsibility and alter radically the role of the courts
in the federal system with respect to certain of these constitutional
issues, and in practical effect convert the federal courts from a
forum for the settlement of genuine cases and controversies to a
supervisory agency over the Congress."2'

Exchanges between Senator Ervin and Mr, Ellenbogen reveal the
difference in their perspectives regarding the proper allccation
ol powers amcng the branches of the federal government:

SERATOR ERVIn: .as it not been held in this country

ever since the case of Marbury v. tadison that toe

ultimate power under the Constitution to determine

the constituti nality of an act of Congress resides
in the Supreme Court and not in the Congress?

MR, ELLENBOGEx: L think it is quite clear, and has
always been clear and recognized by the Susreme Court
itself, that the Court ..as nu general rev sory power
over trie other braiches of government in constitutiuvnal
.satters, It can only act in cases or controversies
coming before it. And only in that way does 1t pass

on constitutional guestions.Z2P

Mr, Ellenbogen emphasized that since the President and Congress had
decided that the legislation to be subjected to review by the bill
was constitutional, there was no need nor desirability of hawving the

judiciary lend its approval or disavoroval:



MR, ELLENBOGEHN: In the progrems listed in S. 2097,

we are pursuing aims of high national urgency, and

we are pursuing them in ways that both the Congress

and the executlive branch have found to be consistant
with the First Amendm-nt. We think it is far wiser,

in the total national interest, to accent judgments

of the Congress and the executive as working hypotheses
unless and until the Supreme Court, in t"e normal dis-
charge of its judicial functions, gives cause to modify
any of these Judgments in any resoect,

SENATOR ERVIN: Will you please tell me under what
circumstances you

could get a determination by a Federal District Court
on the question of whether he is being tsxed for a
violation of the First Amendment?

MR, ELLENBOGEN: I do not believe there is a sufficient
connection between a tax that is levied on me and some
appropriation out of general funds in the Treasury that

I can say I am being taxed for this verticular expen=-
diture. So that I do not believe that, excevpt as I

express myself as a citizen, tha: I should have standing

in court, unless our constitutionsl system were changed

and the role of the Supreme Court changed to a kind of
revisory role over the executive and legislative branches. 29

Strangely enough, the colloaguy between the Senator and Mr. Ellenbogen
found the former a proponent of the judiciary and the latter a booster
of Congress:

'SENATOR ERVIN: You think it is unwise to have a method,

a procedures established by law, by which Congress can

determine wh=atner or not it is violating the First Amendment?

MR, ELLENBOGEN: Well, this assumes that the Supreme Court
has a wisdom that is not given to Congress.

SE«ATOR ERVIN: I am not assuming a thing about the Supreme
Court's wisdom; I am referring to its authorized nower.

MRy ELLENBOGEN: The Supreme Court has no power except to

decide ceses or controversies, and only in that connection

may it pazs on the eonstitutionality of an act of COﬂg?SSSeBO

The Department of Justice, through its representative, Assistant
Attorney General John W. Dourlas, reinforced the position of HEW on

8. 2097. Again, exchanges between Senator Ervin and Mr, Douglas

indicate differing conceptions of the role of the judiciary:



SEMATOR ERVIWN: Don't you agr-e with me that undsr

our system of government set up by our Constitution,
the final power to make definitive interpretstion

of the meaning of the Constitution rests with the
Supreme Court rather than in Congress or the President?

MR, DUUGLAS: Yes, the finel,ultimate power is there.

It is binding on everyone else once it is pronounced.

In that sense it is final and ultimate. But the cases
get up there through the regular adversary type of
proceedings. This is one of the aspects of our judicial
system which has made 1t what it is.31

YMoreover, as in the care of Mr. Ellenbogen, Senator Ervin guestioned
the authority of Congress as the firnal arbiter of the Constitution:

SENATOR ERVIN: Do you think that Congress ought to

be aliowed to interpret the First Amendment in the
manner in which all the people of America, or a
substantial part of the people think is a violation

of the First Amendment, and that the people of America
should have no way in which to call into question

in a judicial oroceeding the acts of Congress?

MR. DOUGLA3: No, I don't. My vposition would be

that those can be called into questizn in a number

of ways without expanding the traditional adversary
system which is at the heart of our judicial setup,32

In summary, Senator Ervin contended that wherever a controversy exists
regarding a violation of the Constitution, and an interpretation of

the Constitution is necessary to render a decision on such a claim,

a controversy exists within the meaning of Article ITI, even though

no one may exist who has the standing to sue in respect to that contro-
versy. Continued Senator Ervin,

If federal tax moneys are taken to support religicus
purposes in violation of the First Amendment, and a
multitude of citizens feel that that is a violation

of the Pirst Amendment, a claim asserted against th=
federal agencies which are dispersing the moneys
undoubtedly is a case or controversy within the purview
of Section 2 of Article III because you cannot decide
that controversy as between those citizens and the
federal administrators without interpreting the First
Amendment, 33
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The crucial que:tion, the Senctor declarsd, w:s whether those
citizens could contest that claim, that is, whether they have
standing to sue. "I am satisfied in my own mind," he emphssized,
"that Congress has the undoubted power to expand the jurisdiction
of courts of equity to give any citizen or taxpayer the right to
bring s suit merely on a monetary basis, if it sees fit to amend
the o0ld equity rule that he must show a significant or substantial
monetary interest, 3% The Senator concluded,

T tnink that any citizen should have the right to

assert in an appropriate legal proceeding that the

Constitution is being violated, and it is not in

the public interest to allow that violation of the

Constitution to be contianued, and that he be given

the right to sue as a representative of the p.blic

interest. 3

Professor Leo Pfeffer of Long Island University, a spokesman
for the American Jewish Congress, whom Senator Ervin called "the
most knowledgeable man in the United States in th:is particular field
of law,"3% suoworted enactment of S. 2097, Addressing nimself to
the question of whether citizens should be allowed to sue to challenge
the constitutionality of federal expenditures under tie First Amend-
ment, Professor Pfeffer said, "I think the initial question should
be 'why not?! The burden of proof, it seems to me, would be upon

those who assert that there should be no such Pignt@"37 In reference

to the Frothingheam case, he said, "Tuis was a decision based upon

judicial discretion, upon the Courtis interpretation of judicial
poliecy. 1t was not based upon any constitutional limitation on the
Court's power to act,"39

Lawrence Speiser, a representative of the American Civil
Liberties Union, noted that within the past few years, Congress nas

pessed a number of laws, such as the Elementary and Secondary
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Education Act, which ineluded within thelr scope various kinds of
aid and programs permitting the utilization of facilities directed,
owned, and controlled by religious bodies, as well as grants to
such instituticns. In most cases, h=s pointed ou.t, the kinds of
programs and grants are spelled out only with the must general of
guidelines. Programs may vary from state to state, as well as fran
community to community, both in plan and implementation, according to
Mr., Speiser°39w "The very immensity of the inn._vations made poséible
under these bills made all the more difficult and impossible the task
aud respo..sibility of congressmen in determining w.etiner they were,
in fact, constitutional either on their face or whether they would
be administered in a constitutional mannerg”.ﬁo,declaredng?e Speiser.
"Even with the best intentions in the world, no member could state,
%ﬁ the time of debates on these bills, with absolute certainty, that
they were constitutional,"d]

Jonn Adams, a spokesman of the Protestants and Other Americans
Tnited for the Separation of Church and State, pointed oﬁt that
while opublic school teachers who might be assigned to teach in paro-
chial schools under Title I of the Elementary and Secondary Education
Act could possibiy challenge thzat title on the ground that it violated

their "freedom of religion,”

these same teachers did not have standing
insofar as a violation of their "free exercise of religion®” to chal-
lenge, for instance, the granting of loans of textbooks and library
resources to students in parochiél schnols under Title II U2 Mr,
Adamg submitted that "the pr-per people who do have ground to object
are baxpayers, who, under the establishment clause, do not wish, as
the U, S, Supreme Court h.s said, the public's tax funds To be

disbursed in aid of religious institutions which teach religious

doctrines. "3
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Edgar Fuller, a representative of the Council of Chief State
School Ofiticers,. declared that authoritative constitutional decisgions
in the field of education would be strongly in the national interest,
regsrdless of how the Court might rule on the specific issuese.
However, he admitted that "under current conditions of doubt and
frustration, the most practicable steps to oppose federal legislation
that appears to violate the policies of the Council is to assist in
bringing it before the courts for judicial tests to sort out the
portions that may be unconstitutional."il According to Mr. Fuller,
federal funds were being used in every state for educational programs
that benefited sectarian educational institutions in ways that would
be illegal and unconstitutional under their own respective state
constitutions and laws if the programs were supported with state or
local tax-raised funds. Mr. Fuller commented, "No real local-state-
federal partnership in education can long thrive when intergovern-
mental funds originating in the federal government must be isolated
from state and local funds 1in application to local programs of education
and in local fiscal reporting to the states and thence to the federal
government ., "5 He further charged, "Those who are interested in
receiving the federal money and in order to receive it formed a
coalition of political supvort to get it enacted, want no jﬁdieial
test now or later."™6 1In conelusion, both the policy vositions of
the representatives of religious and other interested groups and
of the government on judicial review legislation rested on a parti-
cular determination of the allocation of power within the federal
system which each side deemed most advantageous to the interests

of its constituency.
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A central concern of critics and com-entators regzrding court
tests of the legislation which S, 2097 enumerated was that court
dockets would be flooded with lawsuits. As amended by the Subcom=-
mittee, S. 2097 sought to meet those objections by requiring that
all suits be brought in the U. S. District Court for the District
of Columbia and be filed witinin sixty days of the awarding of a
federal grant or loan and by permitting the consolidation of simil ar
suits. Another concern was over continuation of the federal aild
during pendency of the lawsuit. The original bill required the aid
to cease when the suit was filed, but the Subcommittee version only
authorized the court to enjoin the grant or loan at its discretion.
In addition, the Subcommittee added citizens and corporations as
plaintiffs entitled to sue and added a provision permitting inter-
locutory injunctionsu7 against grants or loans challenged at any time
during the proceedings. When a court order finding a grant or loan
invalid beceme final, S. 2097 as amended required the repayment of
only the unexpended portion of the grant or the refund with interest
of the loan, within a reasonable per*iod.L!-8

The Commnittee on the Judiciary reported S. 2097 favorably and
without amendment and recommended that the Senate consider it favore
avly. In its report the Committee foresaw "only a few and impoftant
cases” arising under the bill to settle the "serisus doubts as to
the constitutionality"h9 of the federal aid offered to denominational

institutions by the nine acts which S. 2097 enumerated. However,

Senator Philip A, Hart (D-Mich,), agreeing witn Frothingham, asked
how Congress cuuld "resist t.e pressure" te enlarge tne scope of

the bill eventually to permit suits cnallenging the validity of "all
dther grants and all other avppapriaéiuns??e”; ne said that the bill

@ ) N 9 [J <
mignt open "a sluice gate"5U n that regard,
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The Senate on July 29 by a volce vote passed S, 2097 and sent
it to the House. 1In debate Senator Ervin stated that S. 2097 had
rzceived the widespread support of the country's major religious
denominations, educators, civil liberties organizations, and numerous
professors of constitutional law, Ovposing the bill, Senator Javits
said that it would open the doosr to litigaticn involving an "enormous
number of suits, many of them of a strictly harassing character, "5
He also contended that the bill was unnecessary because the Supreme
Court appeared to be ready to consider taxpayers' suits brouught in
state courts. Senator Ervin, however, contended that the Supreme
Court, if it reviewed cases coming from state courts, still would not
settle the question of the validity of acts of Congressgsz

Senator Ervin on August l. sent a letter to Chairman Emanuel
Celler., urging his House Committee on the Judiciary, to which the
bill had been referred on August 1, to recommend House approval
of S, 20Y7. Colleagues who co-signed the letter included Senators
Morse, Jo.n Sherman Cooper (R-Ly,), Clark, Yarborougn, George A,
Smathers (D-Fla.), and Hiram L. Fong (R-naw,). Wrote Senator Ervin,
"Several of us who are sponsors of this bill feel there is no doubt
as to the constitutionality of the programs which would be subject
to review, Others of us feel tnat certain aspects of these progranms
f2il to meet the test of the First Amendment. But one tning on which
we all agree: the courts must be given the opportunity to decide.”53
Despite the letter of Senator Ervin, sirice the House Committee took
no action on S, 2097 before Congress adjourned, tine bill died in

committes in the Eighty-ninth Congrességh
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CHAPTER L

THE GAMBLE TAaAT TFMATLEDew
SENATUR ERVIH'S ATTEMPT TO EHACT S, 3

AS A RIDER

During the adjournment of the Eighty-ninth Congress, the
Supreme Court on November 1, 1966, ref'used to review tie decision

of the Maryland Court of Appeals iun morace Mann Lesague v. Board

of Public Works! which invalidated three construction grants to

tiiree sevarate religicusly affiliatea colleges as unconstitutivual
under the First Amendment. Such an institution, said toe Maryland
Court, was not eligible for puuiic funds if its governing structure
and image were closely linked to an organized religion. During

the ESEA debate in 1965, Senator Javits, in opnosing Senator Ervin's
judicial review amendment, cited this case as one which would end

the controversy regarding the permissibility of aid to church schools

under the Constitution.? Although the rejection of Horace Mann

League by the Supreme Court did not indicate its apvoroval or dis-
approval of the Maryland Court's decision, it did leave in doubt
the constitutionality of similar federal orograms.3 Shortly after
the Supreme Court's action, U, S, Comnissioner of Education Harold
Howe II called upon the courts "to clarify which federally financed
gervices could be given to students of church-related schools.
Remarking that "events since Senate passage of S. 2097 last
year have greatly compounded the need for its enactment,"5 Senator
Ervin, with Seaciors Morse, Cooper, Clark, Yarborough, Smathers,

Spessard L. Holland (D=Ila.), and Fong as co-sgonsors, on January 1]

=51
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introduced S. 3, identical to S. 2097, in the WNintieth Congress.6

"Now, more than ever,"

declared the Senator, "the constitutionality of
federal programs is in doubt, and review by the coirts is impervative."7

The Supreme Court's action regarding Horace Man: League and Commis-

sioner Howe's remarks pertaining thereto orovided Senator Ervin with
convenient weapons of persausion. Referring to the Court's decision,
the Senator pointed out, "These same three colleges which cannot
constitutionally receive funds from tne State of Maryland have each
been recipients of federal grants during the last two years. The
effect, then," he cont nued, "is that while the establishment clause
was originally intended to apvly only to Congress, today it is only
enforced against state legislatures. On religion and the First Amend-
ment," he concluded, "the law of the land is less majestic than ironic, 6 "8
In addition, court attacks in New York regarding the Elementary and
Secondary Education Act supported the validity of Senator Ervin's
assertion. A group of taxpayers nad challenged the constitutionality
of that Act in two separate actions--one in Federal District Court9
and the other in the New York State Supreme Court.10 "The plaintiffs
in these two cases," said Senator Ervin, "assert their interest in

the litigation as taxpayers and thus fall squarely within the ambit

of this legislation. However," he pointed out, "a case handed down
ten days agoll indicates they have no standingz."12 In summation,

he contended, "If these plaintiffs are armed with legislation similar
to the bill introduced today, the Supreme Court may be more responsive
to thelr complaints and more willing to resolve this vitally imvnortant

constitution=1 auest on."13
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Because it conducted extensive hearings on S. 2097 in 1966,
the Subcommittee on Constitutional Rights held no further hearings
on S. 3 in 1967 and on February 28 reported the bill to the full
Committee. The Committee on the Judiciary on April 4 reported S. 3
favorably and without amendment and recommended that the Senate
consider it favorably. The Senate on April 11 by a voice vote
passed S. 3 without objection and sent it to the House, where the
bill was referred to the Committee on the Judiciary. Senator Ervin
on April 26 sent a second letter to Chairman Emanuel Celler and
members of his Committee, urging the Chairman to hold hearings on
the measure as soon as conveniently possible. Colleagues who co~signed
the letter included those six who had joined Senator Ervin in the
earlier letter, with the addition of Senator Holland.l® "oOur views
differ widely on the legislation to be the subject of Judicial review
under S. 3," wrote Senator Ervin, “but our joint sponsorship is
evidence of our deep concern over the divisiveness among our citizens
which has arisen as a result of the courts® inability to act in this
area of constitutional law,"15

Despite the letter of Senator Ervin, Chairman Celler and the
House Judiciary Committee refused to act. Instead, using the failure
of the Department of Justice to provide the Committee with a legal
opinion regarding S. 3 as a pretense for its failure to hold hearings,
the House Judiciary Committee pigeonholed the measure. Actually,
Chairman Celler, a supporter of the Administration‘s legislation
to aid education, in an effort to thwart any attempt which might

jeopardize the 1965 Act, simply declined to schedule hearings.
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Cognizant of the delaying tactic which the House Judiciary Com:ittee
had employed during the Eighty-ninth Congress and would adopt in the
Nintieth Congress, Senator Ervin, during the adjournment of the
Eighty-ninth Congress, on December 9 had sent a letter to Assistant
Attorney General H, Barefoot Sanders, urging the Department of
Justice to reconsider the position which it took in the Eighty-ninth
Congress in the testimony of former Assistant Attorney General John
W. Douglas on S, 2097 and to support S, 3. Noting that he had bezn
a long and consistent supvorter of federal aid to education--in fact,
on occasion the lonely, single supporter in the North Carolina dele-
gation--Senator Ervin declared that his affirmative votes were often
cast with constitutional reservations. "We have reached a state of
controversy over church-state issues in the legislation which endangers

all of the Administration's education program,"

the Senator asserted,

"and it is imperative that we have judicial guidelines."16 He sought

the "suvpport or, at least, the benevolent neutrality of the Justice

Department."17 In reply, Mr. Sanders promised to "discuss the vroblem

with Attorney General Ramsey Clark" and to "reply to the letter in

the near future."13 This.Senator Ervin interpreted as a comuitment

of the Department to notify him when it reached a position on S, 3,19
Perceiving that in the absence of a legal opinion from the Justice

Department, the House Judiciary Committee would continue to refuse

consideration of S, 3, Senator Ervin chose to gamble--in an attempt

which for him came closest to successZ@0--and seized the opportunity

to enact the measure by offering S, 3 as a rider to the Housc-passed
Administrastion elementary and secondary education amennsnts bill

(H.R. 7819), a two-year rsvised extension of the 1965 ESEA Act.
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Only by adding S. 3 to @ measur= which had =lready passed the House,
and thus byvassing the Committee on the Judiciary, did Senator Ervin
and Senator Morse, the manager of H.R. 7519, feel the Senaute could
obtain promnt action by tne other bOdJ.21 The Senate on December 1
adonted, by a 71-0 roll-call vote, with twenty additional fawvorable
exoressions of supovort recorded, the Ervin amendment. The Supreme
Court on October 16 had agreed to hear the New York czse22 which
challenged the constitutionality of federal aid to parochial school
children under the Elementary and Secondary Education Act of 1965.
Even tnough this action by the Supreme Court ultimately proved the
key to the success of Senator Ervin's efforts, its immediate effect
was to lessen the urgency of enactment of S. 3. In an attempt to
provide additional reasons for adoption of his amendment, the Senator
said that if Congress did not "act immediately," the Court might
hand down a ruling that would "create chaos in the (education) program
and in many other ways in which the church-state issue 1is intimately
involved."23 He pointed out that the amendment stipulated that a
suit had to be brought in the District of Columbia within sixty days
of the time the grant or loan which w2s being challenged was made.
Thus, it would permit only challenges of future grants or loans.2k
Having passed differing versions of the elementary and secondary
education amendments bill, the nouse and Senate each apvointed conferees
to resolve tne differences, amonz them the Senate authorization of S, 3
as an amendment. Com»osed primarily o members of tne House Cormittee
on Education and Labor2® and t.e Senate Com i

Nelfare,26 the Confereiice Committee me.wbersnip did not include Se:..ator

Brvin; however, among the Senate conferees was Se.ator Yarborough, .
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whom Senator BErvia uad convinced of tae vital necessity of the
provision and who represented his viewpoint in conference. Senator
Morse, chairman of t..e Senate conferees, remained a2 proponent of
judicial review legislation although in a previous conierence he

had outmanuvered Senator Ervin to defeat a similar amendment.Z'

Senator Ervin entered the conference with ontimism, having received

the solid supnort of the Senate in tne adoption of his amendment.

Al though the Seiiate conferees may have differed concerning nonpartisan
tactics at the conference's baginning--how long and hard to press

tne House conferees for the inclusion of the Ervin amendment-=seemingly,
they presented a united front when the snowdown came at its end.

In contrast, the House conferees, caucusing several times during
discussion of the judicial review section, displayed a disunited

front from the conference's start. An examination of the constituencies
of several iouse conferees reveals the source of their opposition

to S. 33 the congressional districts of at least four Democratic
conferees included areas waicn contain many nonpublic sectarian schools--
Representatives Roman Fucinski, Chicago; Jo.n Bradeuwas, Gary; James
OiHara, Detroit; and ifugh Carey, hNew York. According t. vuie spokesmen,
several Republican conferees si:p 'y did not wish a Supreme Court

which they regarded as wnolly unpredictable attempting to adjudicate
ESEA, cue viewpoint of Senavor Ervin "to the contrary notwithstanding."?
On the other w.and, Representative Edith Green {(D-Ore.), wWio as the
education autiority in the House exerts great influence among her
colleagues, had herself previously sponsorsd judicial'review legiags-
lation although she had failed in her ef ort.<9 Represéntative Carl
Perkins, chairman of the House conferees, voiced the hostile sentiments

Fal
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Scon after the Conference Comnittee met, the Department of Justice
began to circulate among the House conferees an undated leeter from
Deputy Attorney General Warren Christopher to Chairman Bmanuel Celler,
stating that the Department was opposed to enactment of the judicial
review bill. Infuriated that Senste confere~ proponents and he did
not receive the Justice Department memorandum as earlier promised,
Senator Brvin placed a telephone call to Mr, Christopher during which
he adm
the communique, "the only undated letter I ever got,"31 asserting that
"it was customary in Washington, in official circles as well as in
individual circles, to date letters."32 Immediately, the Senator
on December 1l. sent a personal communique to Senator Yarborough,
to whom he confided, "The undated letter, Warren Christopher shespishly
tells me, was sent on December 7 immediately
Senate vote on judicial review, It has been Xeroxed and given to all
of the House conferees, but to none of those of us who favor review,"33
He then sumrarized his attitude toward the Justice Department's tactics,
"Because I had an agreement with the Justice Department to the effect
that as soon as they arrived at a position on the bill that they would
give me advance notice, I consider this the lowest kind of polities."3l .
Tn an attempt to advise Senator Yarborough regarding a counterargument
to House objections to the Ervin amendment, Senator Ervin noted that
Congressman Benjamin Rosenthal (D=N.Y.) had a companion‘bill identical
to ©, 3 in the House hopoer which was introduced on the first day
of the Session. '"Under the circumstances, I cannot possibly see how
anyone could argue with a straight face that judicial review should

1

be defeated on jurisdictional grounds. In the first nlace," the Senator
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pointed out, "it is clearly germane to education; and, in the second
place,” he declared, "the House Judiciary Committee has lost any claim
it has to this legislation because of its failure to =xercise its
jurisdicfiono”35 In addition, Senator Ervin sent a personal communiacue
to Senator Morse, in which he characterized the action of the Justice
Department and HEW as "completely unconscionable9"36 and sent a copy
to his communigue to Senator Yarborough to Representative Green, in
the hope that she might persuade her House conferee colleagues to
reverse their positions. 1In the mind of Senator Ervin, no doubt exists
that the undated letter of Deputy Attorney General Christopher was
in direct response to pressure from the top--from President Johnson,
who had no desire to see his landmark 1965 education act rendered
ineff=ctive through court suits, 7

Although the extent of the infiuence of President Johnson in
conference remains uncertain, the impact of the Justice Department's
memorandum is clear: firsthand knowledge of the hostile Administration
attitude toward the amendment acted as an imstrument of cohesion among
those House conferees who held adverse and indifferent sentiments.
When the last day of the conference arrived, during the showdown on
the Ervin amendment, the only item on which the conferees had failed
to agree, the House conferees succeeded in amassing. stiff opposition,
feeling that the conferees should wait for the Judiciary Comaiittee
to act. DBesides the constituency factor, then, the House conferees
offered as a reason for the'r opposition respect for the prerogative
and jurisdiction of the House Committee on the Judiciary, with whose
@osition the Senate confer=es disagreed. That Chairman Celler had

not expressed enthusiasm for S. 3 and disagre=d as to its ramifications
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was widely known. At any rate, as a matter of comity, House comnittess
do not take jurisdiction over a matter which falls within the juris-
diction of another comuittee. In fact, without a special rule from
its Rules Committee, the House may not add a non-germane amendment
to pending business on the floor. Possibly, too, the House conferees
simply felt that with inclusion of the Ervin amendment, the House
would fail to aponrove the Conference Committee report°38

Faced with tne unbending opvosition of the House conferees,
possibly more jurisdictional than substantial, Senator Morse, believing
that Senator Ervin would not wish him to risk a break=up of the
conference over the judiciel review amendment, moved that the Senate
recede from its position; only Senator Yarborough remained firm in
his position to the end as the conferees deleted the amendment.
In fact, Senator Yarborough read verbztim into the conference not
only Senator Ervin's letter but also the position taken by the Justice
Department in the undated letter that they had failed to send to
Senator Ervin., Senator Morse explained‘his dilemma in these words:

I had to make a choice then because some of my

Senate conferees were pretty adamant as to whether

or not I was going to run the risk of sacrificing

the bill for judiciel review, 1 =rat there with quite

a few proxies, I told my colleagues I was going to

use them, but to taize all of the burden off of my

colleagues, as the masnager of the bill, I moved that

the Senate recede, and I take full responsibility

for it. I know I am right about it. I have proxies

to show how right I wes.,

There was a sugiestion first that we have a

roll-call vote, but to demonstrate the coowneration

1 received I sald, "I do not think you should put

the proxies in that position because 1 am going %o

vote them," So the suggestion for a roll-call vote
was withdrawn., We agreed with the House.39
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Senator Morse, of course, as the bill's manager, had not only to

consider the success of the Ervin amendment but also to insure
the passage of the whole bill, responsible as he was to both his
Labor and Public Welfare Committee and to the Senate. The extent
to which Senator Morse supported the Ervin amendment diminished
as evidence of its danger to non-controversial i1tems mounted.
Senator Ervin, however, discounted the notion that failure of the
Senate to recede would have resulted in a conference break-uo,
pointing to the T71=0 Senate vote on the amendment as evidence to
supoort his contention that Senate conferees might have been more
adamant--for longer--in their stand. Later, the Senator, listening
to Senator Javits' explanation and apology, remarked.that the Senate
conferees "didn't have to yield so quickly."40 Basically, the stark
truth is that when the showdown came, those proponents of S. 3 who
regarded the separation of church and state as an inviolable wall
in all respects and who doubted the constitutionality of certain
provisions of the 1965 Act remained firm in their stand while advocates
of S, 3 who did not regard the separation of church and state as a
barrier in every respect and who hailed as aid to children consti-
tutionally challenged provisions of the 1965 Act retreated from their
insistence of a court test. 1 As Representative Sam M, Gibbons {(D=Fla.)
a House conferee, aptly remarked, "A legislator almost has to be
present at the conference in order to insure the retention of his
'pet amendment, ! b2

Prior to the submission o1 the conference revvrt to the Senate
on December 15, Senator Ervin on the Ssnate floor angrily expressed

his disapnointment over the failure o1 the House-Senate co:nference
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to retain the Ervin amendment. Predicting that the Supreme Court

o

n the New York case which challenged tne constitutionzlity of the
Eiementary and Secundary Education Act of 196543 would hold that
federal courts did have Jjurisdiction to entertain sueh suits, the
Senator suggested that its decision would not clarify t..e subject
and that the need for "a statute specifying who can invoke that
jurisdiction and how that jurisdiction can be invoked"Mt would still
persist. Charging that S. 3 had been "sleeping in the arms of Morpheus,
so far as the duuse Judiciary Committee is concerned"tS since its
passage by the Senate, the Senator directed his attack to the Justice
Department:

I sometimes think we have fallen into a very unfor-

tunate circumstance in whicn the Department of Justice

has departed, in rarge measure, from its role as an -

imoartial euforcer of the federal laws, and has assuued

the ?o%e Qfobeing a po&%tical agency rather than a

quasi=judicial agency.
Senator ted that from April 1966 until the Senate added the
judicial review bill as an amendment to the elementary and secondary
education act, he received no response from the Department ol Justice
concerning its attitude toward the legislation; but after the amend-
ment had been adopted, he vointed out, tle Department immediately
sent out thne 1ettereu7 ‘Referring to the attempt of the Departmsnt
to conceal its intentions, the Senator declared, "I do not know what
its motive is, but I think the Department of Justice, like every
institution and individual that is not illiterate, knows that it is

"was

A
customary to date communications."tS The letter, ..e cnarged,
used as a weapon to bludgeon 2nd persaude the nouse conferees notv

to agree to this amendment favorsd by ninty-one senators,"I9
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As ranking Senate Republican conferee, Senator Javits assured
Senator Ervin that the Senate conferees "talked about breaking up
the conference on tuls issue, because it was just that deadiucked
and just th=2t impossible to make the remotest impression upon the
conferees frum the other body."5o Senator Javits explained that
Senator MHorse, unable at the moment to consult wita Senator Ervin,
"said that he divined t..at, as strongly as the Senator irom North
Car.lina feels on t.e issue, wue wouru not want us to make this issue
the rock upon which the conference would founder and there would be
no education bill at this session of Congresse”51 Senator Ervin
at that point readily admitted that he "would not be willing to
sacrifice the bill merely on the basis of the rejection of this
particular amendment."52 But it was Senator Morse himself who
succeeded in soothing ©the ruffled feelings of Senator Ervin.
Sharing Ervin's compiete disapproval with respect to tne strategy
employed by the Department of Justice, Senator Morse announced that
"on the basis of a source so reliable that I am willing to lead
with my chin, so to speak, here on the floor of the Senate this
afternoon, and say that I have every reason to believe that come
the next session of Congress? we Will have hearings in the House
on the Ervin bill."53 Evidently, tine source of that assurance of
House hearings early in 1968 was the President,S}—3 The House on
December 15, by a 236=73 roll-call vote, adopted tnae conference
report. Later that s-me day955 the Senste, by a 63=3 roll-call
vote, adopted the conference revort in the last vote taken before
adjournmentg Therefore, S. 3 was still pending without scheduled
action in the House Judiciary Comnittee at the close of the First

Session of the Nintieth Cong;ress,,g6
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As President Johnson renortedly eromised s nators, he asked
for hearings in the House early in the Second Session of the Nintisth
Congress. Accordingly, Subcommittee Number 357 of the Committee
on the Judiciary held open hearings on S. 3 during 1965 on March 6,
21, 27, 285 April 3, 2L, 25; and May 8 at which both proponents and
opnonents testified. Apparently, the irregular schedule of widely=-
spaced hearings Chairman Edwin E. Willis (D-La.) used as a device
to minimize the chances of reaching a favorable Subcomilttee consensus
on S. 3. Moreover, the pendency before tne Supreme Court of Flast v.
Gardner@SB the New York case which challenged the constitutionality
of federal aid to parochial schools under the Elementary and Secondary
Education Act of 1965, cast taroughout the hearings a shadow of
congressional doubt regarding the legitimacy of S, 3°§9

On the one hand, the Subcomnittes heard the testimony of Senator
Brvin, who declared that pendency of the case made congressional
action on the judicial review measure imoerative at that Session.
"If the Court refuses to grant the plaintiffs! petition to challenge
an alleged abridgment of the First Amendment's prohibition against
establishment of religion," the Senator asserted, "millions of
Americans will be left with no means of vindicating this constitutional
principle unless this Congress passes enabling legislation. The

arbitrary dictate of the Frothingham case would then remain a blight

on the judicial process."00 Conversely, Senator Ervin pointed out,
"If the Court wisely grants standing tuv the plaintiffs in Flast,

the provisions of S, 3 will be essential for the purpose of providing
legislative guidance to the courts and to prospective litigants, 61

In the event the Court granted sta dins in the absence of statutory
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provisions, the Senator believed that lower courits might enjoin
the continued administration of federal =2id »rograms, tuereby inber-
rupting the education process across tae couitry. He noted that
S. 3 contained a number of oprocedural sz:feguards designed to prevent
unnecessary disruptions in federal programs subject to First Amend-
ment challengesa62

On the other hand, the Subcommittee heard tie testimony of
Solicitor General Erwin N, Griswold, who stated that he had n_t had
occasion to change the views which he had expressed in opposition
to S, 2097 as an academician., "If the Supreme Court should decide
the Flast case in favor of the taxpayers," the Solicitor Gensral
admitted, "legislative consideration of the matter of channeling
such suits would be appropriate, though I do not regard S. 3 or
H.R. 1198 as the desirable solution."®3 Conversely, Solicitor
General Griswold asserted, "If the Court snould decide against the
taxpayers on the 'standing' ground, then, I take 1t tnut tunere would
be litile, if auy, basis for supnorting the constitutionality of S. 3,"6l
tHiowever, he noted, "If the decision of the Supreme Court should be
against the taxpayers on princivles of separation of powers, the
voice of Congress through such a bill as S, 3 would apparently be
relevant."05 Although he hoped that Congress would not speak with
such a voice, if it did, the Solicitor General believed that S. 3
would be an appropriate factor for Co.rt cousideration in demarcating
tihe separation of powerse66

In contrast with tne Chairman of the Subcommittee on Constitutional
Rights, Sen-tor Ervin, a sponsor and proponent of S, 3, the Chairman

of Subcommittee Number 3, Representative Willis remained an opponent
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of 3., 3 throughout the hearings. To Senator Ervin, he declared,
"I can't seem to rid my mind of the feeling that this bill, if
enacted, will cause more mischief than it would cure."67 An
exchange with Solicitor General Griswold reveals the source of
Chairman Willis' opwnosition to judicial review legislation:
MR, WILLIS: It appears to me that those who urge
enactment of this legislation are taking that position
because they have been against these basic acts to

begin with. Don't you have a feeling on that?

MR, GRISWOLD: I have no doubt of that. That seems
quite evident.

MR, WILLIS: My own view is that the Congress finally

came to a very Wise solution of a very difficult problem,
and I find it difficult to sse why Congress should now

= 4 A

want to fecilitate attacks on that solution.

MR, GRISWOLD: I would hope that the committee would 68
conclude that Congress should not facilitate such attacks.

"Until the Flast case is decided, however it is decided, I don't see
how Congress can legislate iIn a way which will meet the situation
which will soon developg"69 declared Solicitor General Griswold.
Sharing his sentiments, Chairman Willis declined to request a
Subcommittee vote on S. 3. Senator Ervin expressed his belief that
"had all members of Subcommittee Number 3 ever been present at one
time, we had the votes--and in the full Committee, too."70 Instead,
the Subcommittee eagerly aweited a decision from the Supreme Court,
Ag Tocqueville once observed, "Scarcely any political question arises
in the United States that is not resolved sooner or later, into a

judicial question."72
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FLAST V, COnElN--
TH: SUPREME COuRT GRAWTS TAXPAYHRS STANDING TO SUK

TO TEST THE COuSTITUTIU..ALITY OF ESEA

The administration of the Elementary and Secondary Education
Act provisions relating to non-public schools created during the
first year both administratative and constitutional issues. For
example, could Title I money be spent for programs conducted on
parochial school premises? Could Title IT library or text books
be ordered directly by parochial school princivnals provided that
the 1list had been approved by public education agencies and thatb
a2 public school name plate was attached to each book? What consti-

1

tuted a "fair share"! of ESEA money for non=public school children?

The guldance which federal officials gave state and local educational

[

agencies dealt with approoriate mechanics for maintaining the assumed,

but by no means assured, constitutionality of the Act. The provisions
of Ssction 205 (a) (3) explicitly gave to public school officials
responsibility for program administration and title to all property

for which Title I funds were useda2 But the ambiguous statubory

o

language and conflicting viewpoints tec be found in the legislative

history made it difficult to interpret and develop criteria for
judging compliance with the basic mandate of Section 205 {(a) (2):

that, %o the extent consistent with the number of
educationally deprived children in the school district
of the local educational agency who are enrolled in
priveate elementary and secondary schools, such agency
has made provision for including special educational
serviees and_arrangements in which such children can
participate,
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By the end of the first year, a number of moves Were undsrway
%0 challenge the constitutionality of the ESEA programs as they
related to church-affiliated schools, These moves were encouraged
by the split 5 to L. decision of the Maryland Court of Appeals in

Horace Mann League v. Board of Public Worksh on June 2, 1966, on

the constitutionality of state matching funds granted to church-
related colleges. The Maryland ruling held that state matching
grants, even for non-religious purposes, to Western Maryland,

Notre Dame, and St. Joseph Colleges were in violation of the First
Amendment as applicable to the states through the Fourteenth Amend-
ment, Aid to a fourth institution of higher education in Maryland,
Hood College, was upheld on the grounds that Hood's "stated purposes
in relation to religion are not of a fervent, intensive, or passionate
nature, but seem to be based largely upon its historical backgrounde;”5
The Maryland case had been initiated by the Horace Mann League in

the hope that the size of the orgsnization would induce the Supreme

Court to review Horace Mann League if apnealed, on the grounds that

whereas a single taxpayer might not have a substantial interest in

the nature éf federal spending9 a large group of taxnayers might

have such an interest. In- that hope they wers dissppointed, for

ony Novembar 1lh, 1966, the Supreme Court refused to review the

Maryland ﬁe@isiongé However, that hope had been present in the

summer of 1966, and a number of suits challenging the constitutionality

of

the church-gchool provisions of ESEA had been prepaerad by organie

zations and grouns in a number of states, including Ohio§7 Penn=

9

3

’ 8 .
sylvania, and New York,
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The New York suits, formally brought in esarly December, 1966,
were submitted to both a federal and a state court.'® The suits
were brought by four orgonizstionse=American Jewish Congress, United
Parents Association, United Federation of Teachers, and American
Civil Liberties Unione=who charged that state and local officials
"...nad taken advantage of the ambiguities in the ESEA to discriminate
in favor of the religious schoolsa..." 1 They charged that the
New York City Board of Education had "...followed a 'double standard’
in determining the need for special assistance...."12

The school board has decided that a pdrochial

school qualifies for ESEA aid if ten per cent of

its pupils get federally=funded free lunches; a

public school qualifies if forty per cent of its

pupils get free lunches,

The school board has decided to assign one

remedial or special teacher for every 157 elegible

parochial school students...and one for every 230

public school students. In addition, certain

remedial programs have been instructed in the

parochial schools but not in the public schools.

Such services drain off public funds that are

urgently needed by the city's schools.'?

On its face, there is nothing unconstitutional in ESEA, There
is no mention in it of parochial schools or church-related institutions,
Just as in the Constitution, there is no reference to religion except
in the last section, and there the reference is negative and exclu-
gionary. The section provides, "Notuning éontained in tuis Act shall
be construed to authorize the making of any payment under this Act,
or under any Act awended by t"is Act, for religious worsnip or
instruction., "t Throughout, the Act speaks of "private" schools,
and theoretically there is nothing to prevent the Commissioner of

Gducation from interpreting the law as Limited to private secular

éahools@ig Professor Leo Pfeffer has contended:



The constitutionallty of the Elementary and Secon-
dary Education Act of 1965 may well depend upon its
application. By steadfastly rsjectbing prososals

to add a section nermitting judicial rzview on
constitutionality, Congress sought to ward off the
threat to a court test. Yet, experience has shown
that where the constitutionality of major laws is
seriously questioned, soocner or later the question
will be passed upon by the Supreme Court.l16

The United Parents Association?’ and the American Jewish Congress
on December 1, 1966, filed a suit challenging the constitutionality
of the inclusion of parochial school pupils in New York City's $65
million program for disadvantaged students in the Federal District
Court for the Southern District of New York., The plaintiffsiB filed
the complaint

on their own behalf and on behalf of all others

gimilarly situated for a temporary and permanent

injunction against the allocation and use of the

funds of the United States to finance, in whole

or in part, instruction in sectarian schools, and

to declare such use violative of the First and

Fifth Amendments to the Federal Constitution.19
In particular, the seven plantiffs brought the civil action to enjoin
the use of federal funds, first, to finance instruction in reading,
arithmetic, and other subjects in religious and sectarian schools and,
second, for the purchase of textbooks and other instructional materials
for use in such schools. They alleged that the defendants, Secretary
of Health, BEducation, and Welfare John W, Gardner and Commissioner of

20

Education Harold Howe 1T, had been and were using federal funds for

these purposes in administering Titles I and II of the Elementary and

0
sl
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on Act of 1965. Properly construed, the plaintiffs

;_.u

O ducat
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dary
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ed, the Act does not authorize such federal expenditures.<’

]

alle If it

i

dees, they further contended, the statute must be struck down under

3 L

the First Amendment, both as a "law resvecting an establishment of

gion™

ol

foete

ral
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and as a "law...orohibiting the free exercise thereof,.."22
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& Federal District Court may not grant an interlocubory or
permanent injunction restraining the enforcement, operation, or
execution of any act of Congress contrary to the Constitution
unless three judges hezar and determine the case.23 Fedsral District
Judge Marvin E. Frankel?lt presided over a preliminary hearing, the
purpose of which was to determine the existence of a sufficient
basis to call a three-judge court.?> In his decision of April 27,
1967, in Flast v. Gardner926 Judge Frankel considered Senate hearings
on and congressional deliberation of judicial review legislation.
"Taking altogether the work of the Senate and its Comnittee on this
subject, we find in it enough suggestion of plausible doubt to add
weight to plaintiffs'! thesis that they have enough to justify the
attentions of a thres-judge court."27 Accordingly, Judge Frankel
granted the moton to convene a three-judge vanal and referred the
matter to the Chief Judge of the Second Circuit28 for that purposee29

The three-judge court convened to hear the Flast case, consisting
of Circuit Judge Paul M., Hays a~d District Judges Frank F., X. McGohey
and Frankel,30 received briefs and heard oral argument on May 25,
limited to the issue of plaintiffs' standing. In its decision of
June 19, the court, with Judge Frankel dissenting, held that plaintiffs
had no standing to bring the action, that there was thus no justiciable
controversy, .and that the court, therefore, lacked jurisdiction of the
subject matter. Writing for the 2 to 1 majority, Judge Hays stated
that consideration of the standing of a federal taxpayer to sue must

begin With the Sunreme Court's decision in Frothingham., Plaintiffs

x__"

contended that the Frothingham decision established 2 rule of judicial

self=restraint rather than a limitation on the jurisdiction of the
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federal courts under Article 111, Section 2, of the Censtitution.
They argued that viewed as an expression of the policy of judicial

self-restraint, the Frothingham rule had no apolication to issues

regarding the establishment and free exercise clauses of tane First

Amendment. However, Judge Hays ruled, "Since the Frothingham decision

is binding on thnis court regardless of whetner it states a consti=
tutional principle or a rule of voolicy, we need not consider the
much-debated question whether the rule is one of constitutional
dimension, "31 Moreover, he argued, "Plaint ffs! attempt to distinguish

Frothigham on the ground that the instant litigation involves rights

protected by the First Amendment must be rejected in light of the
Supreme Court's decision in Doremus,"32 Judge Hays cited Senate
passage of S, 3 for the express purpose of creating an exception to

the Frothingham rule as further evidence in supvort of his conclusion,

Through his lengthy dissent, Judge Frankel laid the basis upon
which the plaintiffs would appeal and upon which the Supreme Court
ultimately rendered its decision., "There is no disagreement among us
as to the pfinciple that we o:ght almost invariably to follow rather
than anticipate Sunreme Court precedents,"3ufJudge,Frankel asserted.
"Unless the Supreme Court has made perfectly clear that one of its
eariier cases is about to be overruled, or unless a decision has been
eviscerated without benefit of Shepard's formal rites, we are to aduere
Paithfully to the precedents given us at our time of decision,"35 he
added, "Granting tne force of these principles, I ca..not agree that"

the course we snould follow here is chartered by Frothingham or any othe

si.gle decisiun. The Supreme Court nas never confronted directly the

2 L3 ° .0 '
troubleso.e ouestion of s.candiug we have in this case°’36 declared

2
2

Judge Frankel. Contending that plaintiffs had standing to maintain
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the sult, the Judge stated, "Thev =21lsge the vividly personal, vital
intimate, and grave hurt against which the establishment clause was
meant to guard."37 He continued, "Unless they can sue to redress
this kind of grievance, the first of the !'preferred freedoms' safe-
guarded by the First Amendment is substantially unenforceable against
federal violations, to which the Amendment was initially, and for a
long time exclusively, directed."3” Judge Frankel pointed o1t the
anomaly in allowing a state taxpayer to attack a '"law respecting an
establishment of religion"39 while denying the same right to a federal
taxpayer "opoosing intrusion into the forbidden area by the federal
government, the power of which remains more fesrsome today, as it was
when it comprised the exclusive concern of the Framers."W0 Coatrary

to the majority, Judge Frankel believed that Frothingham neither

required nor Jjustified the conclusion that plzintiffs

in Flast. 'What Mrs. Frothinghem claimed in an action that seems

on its face so =2bsurd today was nothing less than a roving commission,
based upon her status as taxpayer, to have an adjudication concerning
the wvalidity of any aporopriation of money by Congressg"”li he declared.
In contrast, in Flast, the Judge asserted, "The taxpayers claim no
general right as taxpayers to review federal action, What they invoke
is a specific right, defined broadly but certainly by the establishment
clause."l2 He added, "As was not the case for Mrs. Frothingham, the
substance of the statute in issue is for the plaintiffs before us the
very heart of the matter,"lU3 In conclusion, Judse Frankel contended
that hearing plaintiffs?! First Amendment claims would not lower the

barrier against standard taxpayers' suits erected by Frothingham,

“flobody could infer from such a holding any supnosed right to roam



st lavge 25 a taxpayer and test lmpersonally the validity of any znd
every federal appropr The vital point," he stressed, "remains
that the present case, where such an intersst is urged, differs on

this ground from the gencralized power ol suverv sion claimed for the

taxpayer in Frothingham. "4l

A party may apneal to the Supreme Court an order of a Iederal
District Court of three judges granting or denying, after notice and
hearing, an interlocutory or permanent injunction in any civil action,
suit, or proceeding.ug Accordingly, the plaintiffs submitted to the
Supreme Court this question: "Do citizens and taxpayers of the United
States have standing to challenge in the federal courts an expenditure
of federal funds on the grcound that it is in violaztion of the estab-
lishment and free exercise provisions of the First Amendment? "6
The Suwvreme Court on October 16 noted probable jurisdictionu7 and
scheduled oral argument on March 12, 1968. In the meantime, appellants,

appellees, and amici curiae submitted briefs to the Court.

Both Leo Pfeffer, counsel for the appellants, and Solicitor General
Erwin N, Griswold, counsel for the apnellees, in their discussions
of taxpayers' suits, focused their arsuments, first, on the "case' or
"controversy" reguirement of Article IIT and, second, on the principle
of separation of powers., Leo Pfeffer noted the suggestion in Froth-
ingham that the acceptance of jurisdiction would have been inconsisteut:
with the principle of separation of powers and that to issue an injunc-
tion against the expenditure authorized by GCongress would be "to assume
a position of auti:rity over tie governmental acts of another and
co-eaual department"lO orf the sovernment. "This sugr:estion undoubtedly

had substantial validity in the situation nresented in Frothincgham
y 2




but only as a matter of judicial oolicy,'" Mr., Pfeffer asserted.

"To hold it a matter of constitutional jurisdiction would require
overruling of Marbury v. Madison, for whenever the Court exercises
its responsibility of judicial review it is a=zsuming 'a position

of authority' over the acts of Congress, an authority based on the
premise of the superiority of Constitution over statute."t9 1In
addition, Leo Pfeffer notsd that although Solicitor General Griswold,
in his capacity as Dean of Harvard Law School, opwnosed the broadening
of S. 2097 to encompass non=First Amendment taxpayers'! suits, he

did not onpose enactment of the bill as introduced. Moreover, he
pointed out, the Solicitor General's opvosition to the broadening

of the measure was not based upon constitutional grounds but only

on policy.SO On the other hand, Solicitor Ge=neral Griswold argued
that a federal taxpayer qua taxpayer lacks standing to challenge
specific expenditures of federal revenues, a requirement of the case
or controversy limitation of Article III, "Without such a rule, as

1

this c2se demonstrates,” he pointed out, "the federal courts would

become in effect a council of revision, empowered to review virtually
any act of Congress or the ex=zcutive upon the request of any of
sev:enty million potential ‘plaintiffs,7”51 The Solicitor General
insisted, "Such a conception is far removed from that of the Founders,
who regarded each branch of government as being under a co-equal
obligation to interpret and apply the Constitution within that branch's
sphere of activitya"SE He summarized his position as follows:

The ultimate power of judicial

only where executive or legislative action is relied

on to sustain or preclude a litigant's assertion of a

specific claim to relief. A judicial and justiciable

guestion 1s not nresented simply because a taxpayer

disagrees with the uses to which tax money is put
unless he can show that th~ federal program has some

apecific and definable impact on his private rights.
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In addition, both Leo Pfeffer and Solic!tor General Griswold
relled upon commentaries of the proceedings of the Constitutional
Convention of 1787 te bolster their arguments concerning the proper
allocation of power among the ce-=cual branches. Leo Pfeffer pointed
out that when James Madison was preparing for the introduction into
the first Congress of a resolution for the addition of a bill of
rights to the Constitution, he wrote to Thomas Jefferson outlining
the arguments which he would present. Jefferson agreed but added
"the legal check which it puts into the hands of the judiciary.'"SL
Madison accepted the suggestion, Mr. Pfeffer related, and in his
speech accompanying his pronosal for what was to become the Bill of
Rights, he said:55

If they are incorporated into the Constitution,

independent tribunals of justics ~ii. consider

themselves in a peculiar manner the guardians

of those rights; they will be an impenetrable

bulwark against every assumption of power in the

legislative or exzecutive; they will be naturally

led to resist every encroachment upon rights

exoressly stipulated for in the Constitution by

the Declaration of Rights@?é
On the other nand, Solicitor General noted that when Dr, Samuel Johnson,
at the Convention, moved to extend the judicial power to cases arising
under the United Stotes, as well as under 1its laws and treaties,
tadison "doubted whether it was not going too far to extend jurisdiction
of the Court generally to cases arising under tune Constitution and
whether it ought not to be limited to cases of a judiciary nature.
The right of exvounding the Constitution in ca2ses of tnis nature ought
not to be given to that departne t."57 The motion passed, "it being

generally supnosed that the jurisdiction given was constructively

e as s - < s
1limited to cases of a2 judiciary nature.">® The Solicitor Genersal
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contendsd that this exchenge und-rlies the sense of the Convention

[©]
U3

that each branch of the government has the "right of expounding the
Constitution" in cunnection with the performance of its constitutional
fuictions.b9 "T.:is plan i1s necessarily controverted by appellants'
vosition," he declared. "whic! assumes that a case ‘of a judicial
nature' must be presented by any governmenital action involving a ques-
tion of 'expounding the Constitution'"60 He continued, "The Consti-
tution”l Convention itself deliberately rejected several efforts to
provide in the Constitution for a Council of Revision, which would
have included members of the federzl judiciary and wo 1ld have had

tine authority to ‘'examine every act of the national legislature before
it shall operate,!61"62

Senator Brvin submitted a brief as an amicus curiae on behalf of

Americans for Public Schools and Baptist General Association of Virginia,
He argued that although the enforced separation protects both church

and state from the consequences of mutual involvement in each other's
affairs, these benefits are only incidental. The primary purpose of

the establishment clause, according to Senator Ervin, 1s to protect

the individual in whose name these associations are inevitably made.
"The injury done by encroachment upon the principle is,.therefore, to
every citizen and to all citizens,"©3 he declared. "It is a diminution:
of the citizen's freedom, and appropriate reason for him to seek redress
in this Court,"®lt The Senator argued that the nature of the rights
protected by the establishment clause is such that the injury caused

the citizen by thelr erosion cannot be comnrehended in monetary terms.
He sugmested that as Judge Frankel pointed out in dissent, the injury

. . . - . . nieD
is no less real because it "is not merely. or mainly. economic loss,"65
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Thus, said the Senator, as Judze Frankel suggested, an eccnomic

&5

analysis of the ple2intiff's interest is inanpropriate in a case
of this kind.66 Senator Ervin then pDresented his strongsest argument:

The provner analysis must comprehend the nature of
the rights confirmed by the establishment clause

and the identity of the party upon whom these rights
are conferred., When, throuzh the act on of governmsnt,
these rights are diminished, the citizen is injured.
and must be able to seeck redress for that injury in
court. The plaintiffs in this case, as citizens,
contend that the Elementery and Secondary Education
Act infringes the rights conferrad upon them by the
First Amendment. Their status as injured citizens,
and nothing else, glves them requisite standing to
maintain their suit,b7

Several interest groups submitted briefs as amici curiae in which

they advanced differing organizational policy preferences regarding
the church-state controversy, seeking to suvnort thelr particular
position with an advantageous interpretation of constitutional 1aw§68
just as they had in their testimony on S. 2097 before the Subcommittee
on Constitutional Rights., The AFL-CIO contended that if the Court
held that the plaintiffs had standing to maintain the =uit, and if
they ultimately prevailed on the merits, the solution of the church=
connected school oroblem, which was worked out by Congress only after
years of travail and delay, would be invalidated. Furthermore, the
APL-CIO believed that any holding banning all aid to any type of church=
connected schools would probably destroy the entire nrogram of federal
aid to primary and secondary schools. POAU feared that if the Court
ruled that taxpayers had no stand ng in federal courts to entertain
thelr complaints, POAU-sponsored suits pending 1in lower federal courts
seeking redress for alleged infringements againat their constitutional

right of freedom from establishment of +~~ligion would be dismisgsed.
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The Council of Chief Stste Scnenl Officers claimed that if supoort
from public funds for religious schools was uncoastitutional, the
Court should render its verdict before vproscribed vractices bscame
so entrenched that necessary adjustment became needlessly difficult. o9

During oral argument before the Supreme Court on March 12, the
dusticés sought from both Leo Pfeffer and Soclicitor General Griswold
their parspectives regarding the separstion of powers with respect
Lo standing to sue. An exchange between Justice Fortas and Leo Pfeffer
reveals the gist of apnellants' argument:

MR, JUSTICE FORTAS: Mr., Pfeffer, as I read Frothingham,

I would say that it is based sguarely upon separation of

powers, For the courts to entertain a taxpayer's action

of this sort would be to invade the legislative prerog-

atives of the Congress, a:d that Court certainly talked
in terms of the want of jurisdiction, absence of jurisdiction.

MR, PFEFFiR: Mr., Justice Fortas, the senaration of powers
is not--ever since Harburyv v. Madison--a jurisdictional
bsrrier. Whenever this Court passes upon the constitue-
tionality of an act of Congress, it is to that extent
infringing, if you will, on the conc=pt of separation of
powers. But Marbury v. Madison said this is the rsspon-
sibility of the Court.

MR, JUSTICE FORTAS: But Frothinsh-m says there are certain
types of actions. including that of the exercise of the

ap "ropriation of power and the determination of how federal
moneys Will be expended which are exclusively within the
province of the legislative branch of the governm nt.

MR, PFEFFER: Mr, Justice Fortas, I don't read Frothingham
that way, I read Frothingham, the Court's determination
that it will not issue, in effect, an advisory opinion,
where it decides first as a court of equity thet the plain-
tiff has no standing; therefore, dismiszs the case as to him,
There is, therefore, no controversy before it. There was
simply an issue, but no litigation. Therefore, in that case
there is no controversy.70

Similarly, an exchange between Justice Black and Solicitor General

Griswold r=veals the thrust of apnellees' contention:
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MR, JUSTICE BLAC.: zing the same
avguments as made in lg g, B disonlbhat the
basis of your comnlaint is insufficient juris-
diction of the Court?

MR. GRISWOLD: o, Mr, Justice, I think I am not,
because here the absence of a concrete case is
what keeps this from being a suit "o use Madison's
phrase "of a judiciary nature.” It is, of course,
proper for this court to consider and psss upon
the constitutionality of an act of Congress when
that issue is oresented to it in an actual contro-
versy involving specific facts. I sugzest that

in this case what is souzht is a simply general
abstract declaration and that Frothingham v. Mellon
is a great exemplar of the ap»nlication of the doc=
trine of separ=ation of power that this Court will
not enter into such an undertaking, 71

Solicitor General Griswold sumnarized his argument as follows:

Congress and the President are as much sworn to
unhold the Constitution as are the court or govern-
ment lawyers. I do not for a moment suggest that

the action of Congress or of the President, though
they were aware of their constitutional duties, 1is
binding on this Court. This Court will, of courss,
not shrink from its judici=l duty when a truly concrete
case 1is presented by someone who is hurt in one way
or another by the apcslication

such a case 1s presented, proper deference to the
cozrdinate branches of government, proper regard for
the great pri ciple of separation of powers., reauires,
I submit, that the Court withhold its hand. (2

In a rare aprearance for a Senator before the Suorem= Court,
Senator Ervin advanced the argument which he telieved was the
"elincher"73 in the ultimate victory of the appellants., Said
the Senator:

Under the First Amendment, every American has a consti-
tutional right not to be taxed or to have is tax money
exvended for the establishment of religion in vioclation
of the sctablishment clause., This is not some remote,
indefinite right, but it is a direct interest. It is
something in which he has 2 personal stake, just as the
plaintiff in Bsasker v. ber’ had a personal stake in not
having his vote diluted, [
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The Suvreme Co.rt on June 12 delivered its opinion in Flast v.

GohenT5e-an adjudication for which Congress had¢ waited throughout

the 1960's~-ruling in an 9 to 1 decision that apnellants did have
standing as feder~l taznayers to maintain the 2ction and that the
Judgment of tue lower court must be reversed. Writing for tie majority,
Chief Justice Warren reasoned, "The fundamental aspect of standing

is that it focuses on the party seeking to get his complaint before

a federal court and not on tne issues he wisnes to nhave adjudicatede”Té

Citing Baker v. Carr,’7 the Chief Justice declared that tne "gist

of the question of stending" is wnetner the party seeking relief

nas "alleged such a personal stake in the outcome of the controversy
as to assure that concrete adverseness wnich sharpens the presentation
of issues upon which the court so largely depends for illumination

of difficult constitutional questions,"78 "In other words," he said,
"the question is whether the person whose standing is challenged is

9 proper party to request an adjudication of a vparticular issue and
not whether the issue itself is justicisble."79 Therefore, the Court
found no absolute bar in Article III to suits by federal taxpayers
challenging allegedly unconstituticnal fede»ral taxing and spending
programs, However, the Court still had not determined "the circume
stances under which a federal taxpayer will be deemed to have the
personal stake and interest that imparts the necessary concrete
adverseness to such litigation so that standing can be conferred on
the taxpayer gua taxpayer consistent with the constitutional limi-
tations of Article II1,"80 Chief Justice Warren declared that in
rling on standing, "it is both avpronri-te and necessary bto look

ton the substantive issues for another purpose, namely, to determine

whether there is a logical nexus between the status asserted and the
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which the 1itizant asserts and the claim which he osresents, the
Chief Justice explained, are essentisl to a2ssure that he is a proper
and apnrooriate party to invoke federal judicial power, Thus, the
reference in Flaght, he pointed out, is the standing of
individuals who assert only the status of federal taxpayers and who
challenge the constitutionslity of a federal spending program.
"Whether such individuals hsve standing to maintain that form of

action,”

the Chief Justice reasoned, "turns on whether they can
demonstrate the necessary stake as taxpayers in the outcome of the
litigation to satisfy Article IIXI requirementsg"82 The Court ruled
that the nexus demanded of federal taxpayers has two aspects to it.
IMMrst, the taxpayer must establish a logical link betwesn

and the tyve of legislative enactment attacksd. Thus, a taxpayer

will be a proper varty to allege the unconztitutionality only of

sxercises of congressional powers under the taxing and spendir

..J

GL

of Article I, Section 8,83 of the Constitution, Chief Justice

@
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Warren explained, as it will not be sufficient to allege an inci-
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ntal expenditure of tax funds in the administration of an essen=
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2lly regulatory statute., Second, the taxpayer must establisgh a
nexus Dbetween that status and the vprecise nature of the constitutional
infringement alleged. Under this requirement, the Chief Justice

explained, the taxpayer mu~rt show that the challenged enactment

ey

» .
excesds specil

ic constitutional limitations imposed upon the s#xercise
of the congressional taxing and spending p-wer and ncot 2imply that

he enactment is genera2lly beyond the nowers dslesz-ted to Congress

G

Ly Article III, Section 8. The Court held that the taxpayesr-avnellants
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in Flast sotisfied both nexuses to suprort their claim of Standing.
First, they cnallenged an exercise by Congress of its power under
Article I, Section 8, to spend for the geneval wslfare, the challenged
program iavolving a substantial exvenditure of feder=l tax funds.
Second, they alleged that the challenged expenditures violate the

establisiment and free exercise clauses of the First Amendment.

In contrast, the taxzpayer in Frothingham, Chiet Justice wWarren pointed

out, attacked a federal spending program and, therefore, established
the first nexus.recquired. However, she lacked standing because her
constitutional attack was not based on an allegation that Congress,

in enacting the Mater~ity Act of 1921, had breached a specific limi=
tation upon its taxing and spending vower, The taxpayer in Frcth-
ingham alleged essentially that Congress, by eracting the chzllenged
statute, had exceeded the general powers delegated to it by Article I,
Section 8, and that Congress had thereby invaded the legisl-tive
province reserved to the states by the Tenth Amendment. Consequently,

the result in Frothingham 1s consistent with the Flast test of tax-

peyer standing,B4 In conclusion, the Court held that "a taxpayer will
hrave standing consistent with Article II1 to invoke federal judicial
power when he zlleges that congressional action under the taxing and
spending clause 1s in derogation of those constitutional provisions
which operate to restrict the exercise of the taxing and spending
power‘”gg Accordingly, the Court ruled that plaintiffs' comvlaint
"contains sufficient ellegations under the criteria we have outlined
to give them stending to invoke a federal court's jurisdiction for

an adjudication on the merits, 50
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Jugtice Dougles, concurring. Jjoinsd in the Court's opinion
but suggested tiat tne tests 1laid down by the Court were not
durable ones nd that the court should be as liberal in allowing
toxpayers standing to object to violations of the establishment
clause of the First Amendunent as 1t has been in grsnting standing
of peonle to comnlain of any other inv:sion of thel~ constitutional
rights. Justice Stewart, concurring, joined in the Court's judgment
but expressed his understanding that the Court was holding only
that a feder=zl tazxpayer has standing to 2ssert that a specific
expenditure of federzl funds violates the establishment clause.
Justice Fortas, concurring, stated that he would confine the Court's
ruling to the proposition that a t=xpayer may maintain a suit to
crallenge the wvalidity of a feder=l exvenditure on the ground that
the expenditure visclates the establishment clauseeB7

Justice Harlan, in a lengthy dissent, tuougnt tae federal courts

unwise to accord standing to represent the public interest to indi-

g
vidual 1litigsnts who, though suing as taxnayers, were challenging

an expenditure rather than a tax. Justice Harlan protested, "Where

n0 such tax is involved, a taxpayer’s complaint can consist only of

an allegation that public funds have been, or shortly will bs, expended
for purposes inconsistent with the Constitution,"88 He continued,

"The interests he represents, and the rights he espouses, are, 2s

. 1 o, o 1!
eld in common by all citizens. 89

)

they are in 211 public actions, those
Public acti-ns, Just.ce Harlan ssserted, involve important hazards

for the continued el ectiveness of the federal judiciary. He declared,
"Although I believe such actions to be within the jurisdiction
conferred upon the federsl courts by Article III of the Constitution,

there surely can be little ot that they strain the judicial functiocon
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and press bo the limit judicial authority,"90 Indsed, the Justice
contended that unrestricted public actions mizht well alter the
allocation of authority among the three branches of the federal
government and would go far toward the final traesnsformation of the
Court into the Council of Revision which was rejected by the Consti-
tutional Convention.9! He summarized his vposition by restating his
philosophy of judicial restraint:

I appreciaste that this Court does not ordiaarily

await the mandate of other branches of the govern~

ment, but it se-ms to me that the extraordinary

char=cter of public actions, and of the mischievous,
if not dangerous, consequences they involve for the

=D
proper functioning of our constitutional system,
and in particular of the federal courts, make such

judicial forbearance the part of wisdom.92
In the judgment of Senator Ervin, the Suvreme Court, through

its decision in Flast v. Cohen, adequately 1lifted the barrier of

"standing" which had long prevented taxpayers from suing in the
federal courts to enjoin the administration of acts of Congress
"respecting an establishment of religion." In fact, he has noted
that senators once opposed to judicial review legislation have in

the wake of Flast wished the procedural safeguards which S. 2097

and S, 3 would have insured existed; however, the Senator, at present,
does not intend to reintroduce a judicial review bill. Rather,

he considers his efforts a success in that hearings on S. 2097

served to focus abtention on the anomalous "standing" situation and
provided a reference source of scholarly opinion for both the Federal
District Court and the Suonreme Court in their consideration of the

Flasgt case693
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pending in lower federal courts taroughout the country was decisive.

In Ohio,gh plaintiffs had challenged Title II of <t:e Elementary and
Secondary Bducation Act, but the Feders

defendants' motion to dismiss the suit on the ground that the plain-
tiffs had no stsnding to sue as taxpayers, However, the Sixth Circuit
Court of Appeals, on the authority of Flast, reversed the District
Court ruling and remanded Lhe case, In Connecticut,?” plaintiffs,

on the authority of Flast, challenged the use of federzl funds under
the Higher Education Facilities Act to finance construction in sectarian "
educational institutions. Their request that a three=judge court

be convened was granted. In the District of Columbia,96 plaintiffs had
challenged the issuance by the Post Office Department of a Christmas
stemp showing part of a painting by the fifteenth century painter

Hens Memling depicting the Madonwa with Jesus on her lap, but the
Federal District Court had denied an injunction on the ground that

the plaintiffs lacked standing. However, tine Court of Appeals for

the District of Columbia, on the basis of Flast, reversed the District
Court ruling and remanded the case for 2 hearing on the merits.

In Maryland997 plaintiffs, on the authority of Flast, challenged

the federal statute granting exemption from taxes on unrelated
business income to churches. Thelir request that a three=judge court
be convened was granted. And in Flast itself a trial on the merits

will now proceed in the Federal District Court for the Southern

o ° ~ Q
Digtrict of New York,9>
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